
faa
cepUon&1 ..&Dd .bOW the modified P1'f:>"aram complieS __a:atta]ly With· this
part. If the app~ usena' tb&t
8tUe or 10cal 1&W J)I'f)hIblu it from m
c1udtDa ..~ provision in its
PlQCr&m. the appUct;rlt man provide
copies of &1l leP1 clt&ticms aupJ)Ol'tin&
tbee!aim..
[45 'PR 211M.:Mar. 31. 1HO. as amended at
41 PIt 33444. July 21. 11833

• %3..c3 General requUemellts for recipj.
enu.

(aJ· Each· .rectpient shall -aaree to
abide bY the statements in paraaraphs
<a> (1) aDd <%) of this section. These
statements sb:a11·be tncluded in the re
cipient's DOT tttumeial assistance
aareemmt &Dd In an subsequent
aareementa between the reeipient and
any sutn'ecipient and in all subsequent
DOT-assisted contraets between reciPi
ents or sutn'ecipients and any contrac
tor.

(1) ,·Poliett. It is the POlicY of the
Depart.ment of Trmsportation that
minorltyb'tJsiness enterPrises as de
fined in 49 CPR Part 23 man bave the
muimum opport1JDity to participate
in the performa.nce of contracts fi
nanced in whole or in part with Pecter·
&l funds under this acreemmt. CoIJae..
quentlY the KBE requtrem.ents of 49
CPR Part 23 apply to this aereement."

(2) "MBE Obli~ticm. U) The recipi
ent or its contractor acree:s to ensure
that mmoritybusiness enterPl'ises as
defined in 49 CPR Part 23 bavethe
maximum opportuDtty to participate
in the performance of contracts and
subcontracts financed in Whole or in
part With hcleral funds provided
under this acreement. In this reprd
&l1 recipients or contractors aball take
&l1 necessary &Del reuonable steps in
accorQance With 49 CPR Part 23 to
ensure that mto.ority business enter·
prises have tb.em&'l1mum opportunity
to compete for aDd. perform contracts.
Red:pients and their contr&Ct01"S sball
not cU&cr.imiDate on the buis of race.
color. natton&1 of1l,in. or sex in the
awarel aDd perf01'm&DC'e of DOT·usist-
eel contra.e:ts.··

(b) Each DOT tinandal assistance
ureement sba11 iDdude the foUoWiD.e:
"If as a cond1ticm of assistance the re
dpient bas submitted and the Depart
ment bas approved a minority busi-

., CR. ..... A (10-"" WltiM>

DeI5 eDU!Z'Pliae amrmattve action PI'O
II'UIl Wbich tbe rectPieDt -.rea to
ca:rn' out. this J)1'OIr'&m.• iDeorPOrated
into thiI financial ...-.nce asree
ment by referenee. This procram abIJJ
be treated u a lepl obliptton &Del
fallure to carry out its terms sba1l be
treated as a Violation of this financial
aSltstance acreement. Upon notW.ca
.tion to t.be recipient of its failure to
ca:rry out the a;2J)1"Oved propoam the
DeP&f't;Dlent shall imPOSe such sanc
tions as noted in 49 CPR Part 23. Sub
part E. wbieh S&DCtkms may inclucte
termination of the aereement or other
measures that may affect the ability
of the recipient to obtain future DOT
finandal allist:aDee ••

(c) The recipient shall ac:1v1se each
aubrecipient. contraetor. or subcon
tractor that fallure to ca.rry out the re
quirements aet forth inpan.craph (a)
of this aect10n sba11 constitute &
breach of contract aDd. &fter the noti
fication of the Depa.rtment. may. result
in termination of t.be acreement or
contract by the recipient or such
remedy as the recipient <ieemsa:ppro..
priate.

<(1) Recipients shall take action con
c:emiD&' lessees as follows:

(1) Recipients shall not exclude
M:BEs from P&rttciPBtion in business
opportunities by enterinc into 10111
term. exclusive acreements With DOD
MBEs for the eper:a,.tion of major
transportation-related activities or
major aet1vities for the provision of
goods and services to the facWty or to
the public on the faci11ty.

(2) Recipients required. to submit .af
firm&tive action programs under
I 23.41 (&)(2) or (&)(3) that have busi·
ness opportuDitiesfor lessees shall
submit to the Depa,.rtment for approv
al With their Prosr&mS overall I'Q&1s
for the participation as lessees of
firms owned. and con.t:ro1led. by minori
ties and firms owned. and controlled. by
women. These 8O&la shall be for &
apecUied period of time and shall be
ba.secl on the. factors listed in
§ 23•.s<a><S). Recipients shall review
these coals at leut aDDua11)". and
Whenever the Ioala expire. The review
ahall anab'ze projected versus actual
M:BE :participation duriDa the period
coverec:l by the review and any chaDaes
in faetuaJ ctrcumstances a.ffecttn~ the
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aeleetion of ....~ each JIete./t8~ aut~
1"eVleWthereetpieDt aba11 ·subJDit DeW The rectpieut. sb&11 cIeYe\op aDCl uae at
overall .om totbe DeparcmeDt for ftrm&ttft acttmtedm'caua to facm.
approval. 'RecIPtenta tbat faJlto meet t&1:e MBE~1oD in ccm.tDt'thl1
their pa!s lor 'imE lsaees ab&J1 clem-- ae:ttvtttes. These teehniQUeS iDdWle:
0DStr&te to the DePartment in wl'ttiD.l' (1)~ soliciu.ttona. t1IDe for
that they made reuoD&ble efforts to the presentation of bids. Q1W1ttties..
meet the .IO&IL apedficattom. and delivery acbectules

(3) ExeeDt as l'JI"OV1ded m tbiI aec> 80 U to f&ci11tate the~
tiOD. reciPienta are not ft!QUb'ed.to.m-- MBE&·· -.
elude lessees in their &fftrmattve (2) Providinc -ssistaD("f! to MBEs in
action procrams. l.e:aees themBelves avercmntns barrie1's aueb. as the i.Da.bU
are not subject to the reQui!'e'meDtS of tty to obtain bODdin~. fmandn~. or
thts part. except for theobliaation of technical .aiItance.
123.'1 to avoid diacrimin&tionap.tnst (3)Ca.1:'.rJiDI out information and
MBEs. cunmwic:stkms procrams on con-

t.ncttnl proeedures &Del .specific con
I %3.45 Required DE Pf'OIIUl compo. tJ'actin1 opportUDities .in a timely

DeIUL matmrr. W1th mch procrams betr:Ir bi-
ca) .A~a~ UJ"eaing a liDpal where appropri&te.

eom7'lrit'Jftmt to u.te MB& ill CJ1l a- cd) Oppol"t'rmitia Jor the UK of
peets 0/ contNcting tD tlu! 1IUZ:Zimtnft bcm.b·oumed c=d ccmt:tollet! bJf mi
e:te71tJeufble. (1) The app1icaDt's pol· 1IOritieI Of'~ (1) The .recipient
leym.kmc body <Board. CouncIL etc.) ab&Il thorouchb" mvestilate the .full
man issue .. polley statement. aiPed extent of IIelvicea offered by banD
by the c:hairperson. Wbieb expresses o.uedaDd caD.tro1led bymiDorlties or
tts commitmeDtto the procram. out- women iDita "",,"nmfty aDd make the
lines thevarlous levels of responsfbll- createstfeuible uae·of these banD
tty and states the objectives of the (2) Becipients ab&U also encouraae
program. The potiey stat.emeDt ah&Il prime ccm:traetors to use the aen1ees
be circUlated tbrouchoUt the·a;ppU. of banD cnmed aDd controlled by mi·
c:ant·s orpnizat1on and to minortty. norttles or worneD..
female. and DODmirJortty commUDity (e) JIBEdi~ (1) The recipient
and businessorpnizations. aba11 bave avaDable .. clirec:tory or

(b> The dmcm4tioft of liciacm otfi- IOUl'Ce Ust to faci11tate iclentUYinI
eer. tu tDell a S'UC1l :fUJ)J)Of't atrJ/J c.s MBEs wtth capablltties relevant to
m41t be neceac1"1l and proPD' ttl czd· aeneral CODt.nt=tlDC reQUirements and
minister the program. cmtl 4 damp- to pa.rtieular solidtattODS. The recipi
tum of the authoritrf. ~bflU:JI'. ent sball make tbe directorY avallable
end ctu~ of the lici.t01l 0/1iCf!r 4M to bidders and proposers in their ef
$Uf111ort st4ff. (1) The Chief Executive forts to meet the .MBE··reQuirements.
Officer of the recipient sball~ It sbaJ.l specify Wbich firms the De
an MBE liaison officer and adeQuate partmeDt. recipient. or the Sma.)] Busi
staff to administer the M:BE proa'!'&D1. DeSI AdmiDiatration bas determined to
The MBE liaison officer shall report be eliCtble MBEs m accordaDce 'With
direetly to theCh1ef Exeeuttve Off!- proeedures set forth in thissubPat't.
cer. Rec:1pients subject to the ctisadVan-

(2) The M:BE liaJscm oUleer shall be laCed business enter'prise Pl'OIftJD roe
responsible for developtDI. man&l1DC. qui!'ements of Subpart D of this part
and implementinl the )(BE procram sbaJ.l eompUe and update their ctireetcr
on .. cl&y-to-4&¥ basts: for ca.rTYinI out rieS azmua.1ly. The d1rectorles aba1l in
technical aasJsta.nce aetiV1ties for elude the &deb eases of listed ftrms.
M'8Es: and for dlpemin.t;1n C tnforma· <t)~ to ueert4in tJut elicri
tion on ..vaUable business opportuni- lriffttI of MBb eM joint~ ill
ties so that MBEs are provided an eQ- ~ JEBEL (1) To e:usu:re that tta
uita.ble opportunity to bid on the ap- M:BE procrambeDeflta 0D1J' firms
pltca.nt·s contracts. ownec:l aDd ecmtroDed by minorf.ties or

(c) Procedures to~ th4t MB& women. the redpient aba11 certifY the
have an ~itable Of)J)OrttmUy tD eom,- e1Ia1bll1tY of MBEs and joint ventures
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lDVOlViDC V1I£5tbat are .D&med by the
compet1tora in aeeord&Dce with· tbis
aubpart.~~. at their awn
dtIc:reticm. accePt eertiflc&tiODS made
by other DOT redPiiDtL

(2) ReetPieJ1U ah&11 require their
prUne conuae:to1'S to make~ faith
efforta to replace an M:BE aubcontt'aC
tor that is unable to perform succes&
fullY with another MBE. The reciPient
shall approve all substitutions of sub
contraetors before bid~ and
duriDl' contract performance. in on:ier
to ensure tb&t the substitute firmS are
ellIible MBEs.

(3) ReciPients eovered by the ctisaQ.
vantaaed butness procram require
ments of Subpart D of this part-shall.
in determininc Whether a firm is an el
iI1ble disad.Va11taaed business enter
prise. take at least the fo1lowiD& steps:

(1) Perform an on.mte v:istt to the of
fices of the firm and to any job sttes
on which the firm is W01"kiDI at the
time of tbeeJiaibU1t)'iDvestiption;

<ti) Obta:iD the resumes or work bJa
tories of the priDcipal owners of the
!1rmaud perscma.Uy interView these m.
divtclu&ls; .

<111> .A..na1YZe the ownerabip of stock
in the firm. u: it is &. corpora.tion:

<iV) .AnaJ.ne the bondjnc and finan
cial capactty of the firm;

<v) Determine the work history of
the firm. iDcludiDl' contracts it bas re
ceiVed and work it has completed;

<vi) Obtain or compile & list of equip
ment owned or available to the firm
and. the lieenses of the firm and its
key personnel to perform the work it
seeD to ao as part 01 the DB pro
iram: and

<vti) Obtain a statement from the
firm of the type of work it prefers to
perform as part of the DB pro;ram.

(Cl~ t/04l.S JortM doll4r
value of tDOJ'k to be 4tD41'dect to AlBEa.
(1) Once the recipient baa reviewed
proposed~ to identity those
contraetinl aet1V1ties Wh1eh b&ve the
area.test POtential for MBE parttcipa
tioo. the recipient aba1l set aoals tha.t
are pr:actiCaJ and related to the pOten·
t1al ava.UabWty of VBEa in desired
areas of exPertiSe.

(2) The applic&Dt/red.pient sba1l es
tablish two types of MBE eoals:

<tl Overall Coals for its entire MBE
PJ"QIP:am. for a. specified period of time

eca Sulliitie A (10.1'- ......)

<e.e. ODe n&r>. or for a apeciftc
J)1'Oject. (e..&- tb.e coaltt"aetkm of a fa
entty>:Qd

(11) Ccmtract Ioa1& em each SPedfk
prime contract With aubcOJ1t1XtiTJ&
possibilities.. which. t.ne bidder or pr0.
poser must meet or exceed. or demon
strI.te that tt could not meet despite
its best efforts.

. (3)(1) Recipients 'shall submlt their
overa1laoa1s and a. description of the
methodololY usec! in establishinc
them W1th their MBE procram. When
the overall aoals expire. new overall
I'oa1s sba11 be set and submitted. to the
Depa.rtlDeDt for approval. Contract
coals need not be aubmttted in the &;>
plieant'l M:BE procram. but the pro
aram shall co1'1t&in &. c:t.esc:r1;)tion of the
methodololY to be used in establWhina
them. Contract I'oaJs may reqUire ap
proval by the Department prior to
contraet aolidtatton.

(11) At the time the reciPieDt subm1tl
its ovenJ11'oal1 to the Department for
approval. tb.e recipient sb&l1 publish "
notice aDDOu:ncinC these I'Q&ls. inform
iDe the public that the I'oa1s and a de
scription of how they were selected
are a.vaila.ble for irJspection c1ur:inc
normal D1JSiDes hours at the principal
office of the recipient for 30 d&ys fol
Iowin&' the da.te of the notice. and in
formiDl' the public that the Depa:rt.
ment and the recipient will accept
comments on. the coaJs for 4S days
from the date of the notice. The
notice sba.1l include addresses to which
commen.t.& may be sent.. and sball be
published. in. Cener&l circUlatlon media
and &van"ble minority-focus media
and t.1'ade alSOCiation publications. and
shall state that the comments are for
informational purposes onlY.

<.> Recipients covered by the disad
vantaeed busmess enterprise procram
requirements of Subpart D of this part
shall establish an overall coal and con
traet I'oa.1 for firms owned and con
trolled bY &OMa.Jly a.nd economically
dis&dV&nta6red indiVic1ua1s. Other re
cipients shall establish separate over
all and contract I'oals for firms owned
and controlled by minorities and firms
owr.ted a.nd controlled by women. re
spectively•

(5) The applicant shall consider the
followin&' factors in aettin& overall
coals:
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CD 0ver&U ... abaD be bUed on
Pl'OJect1OIl of tbemmber aDd UPesof
CGDtnICtI to be awarded by tbe a:DPJj..
C&l1t &Del a proJecttCm of the ft1'Q'IJbet'
aDd tJpes of 1IBEi 1Jke!:Y to be avan
able to com,pete for CODt1"&CtS from the
J"I!CbUmt over the period 4uJ'iDr. whieh
the Ioa1I will be in effect. '-

<Il> Overall 80ala aba11 &Iso be bued
on 'put resulta of -the appHcant"lft-
ctpieDt"s efforts 1:0 ccmtraCt wtth
MBEs aDd the reuoDS for the bleb or
low level of thOle reau1t.s.

(8) - ..7'he- -appJ.tcanttrectptent ab&U
revtew the overall~ at 1eut aDDU
allY. The review process man &D&1YZe
projected versus actual YBE parttd
patioD cturiDC the previous year. The
neeeIIIJ'7 revisicma Iba1l be made
bUed on the a:nab'IiI aDd aubmittA!d to
the Depa.rt.ment for approval.

(1) Goals abaD be aet for apeetfle
contraet5 bued on the mown avall
abD1tY of qua.Ufled MBEs

(8) Rec:ipjeDU aDd CODtt"&CtOtS ab&ll.
at a minimum. aeekMJD> in the ame
~ ara in Wblcb they ..
contr&ctora or IUbeoDtraetors amerat
ly fora etven·1OUclt&tton. If the reetpi
ent or contractor cannot meet the
Ioa1s UIiDa 'M:BEI from tbis p.ocn.pb
1c area. the redPlent or eontraetor. as
Dart of ita effortl to meet the 10&1.
aba11 eXJ')UId Ita aea:reh to a reucmable
wider aeocraPb1e.&reL

(h) A me4ft1 to eutU'e tJu:a CO't'AJ'eti
ton m4.tt' flOOd. J4ith t:ttorts to m«t
MBE contra:ct 90CZk (1) For aD con·
tracts for Which contract IOI!I have
been estabUshed. the recipient ab&ll.
in the solldtation. tDform competitors
that the a.pparent mer:eaaful competi
tor Will be required to submit JIBE
pa:rticip&t1(m taformation to the recip
tent and that the award of the con·
tract wm be CODdttiODed UJ)O%1 atisfac·
tion of the requirements estabU3hed
by the redpieDt pUl'SU&11t to th!s sub
aect10n.

(1) The apparent succeatul competi
tor's submission aba1l iDclude the fol
lowm. informatton:

CA) The names and addresses of
KBE firma that wm~te in the
contract:

(B) Aclesc:r1ption of the work e&Ch
named M:BE fUm wm perform;

ee> The do1l&r amount of partidpa.
tton by e&eh named KBE firm.

(Ji) Tbe 1'eClPle"t IDQ aelec:t. the
time at wldc:b. it reQU1t's1lBl: tater
maUma to be aublDftted. Prln:ti4.etL tb&t
the ume of submiMtaaab&11 be before
the redplent commit& tt.ae1f to the per
tcmzumee of the ccmtraet by the &p
J)&l'ent ancc, _tw competitor.

(2) If the KBE part1e1pation submit
ted in re&l)ODR to paracraph <hXl) of
·tbII secttorl -ctoa DOt meet the MBE
ccmtDCt 8oaJs. tbe apparent successful
competttorsball atisfY the recipient
that the CQID&1eUtor has macle cood
faltb efforts to meet the IO&1L

(1) Tbe recipient may Ptescribe other
reQUtremen.ta of eQU&1 or a:reater .effee·
ttveneaa in lieu of Iood f&tth ef1oru.
AIu' rec1PieDt cbMStnI' a1terD&tiVe re
quit'emel1ta aba1l inform the DOT
office conc:'.el'J1eC1by letter of the con·
tem of the· requirements it·baa pre
ac:rtbed wtthtn 30 daJS of the effective
ct&te of tbjs IAlblecticm. The recipient
mI:f put theBe a1terD&tiVe require
menta into effect JmmediatelY aDd
prior DOT approval of &ltemat1ve re
QUtrementaia DOt Dfft!'lllry..

(Il) If the Department c:tetermmes
that the altemattve requirements are
DOt as or more effective tban the aood
f&tth efforts ploviaicms of this mbaec
tton. the Department may requ1re the
recipient to use the eood f&1thefforta
reQ1Jin!menta of this aubsectlon jn
stead of the requirements it bas pre.
-=rtbed.

(3»)(eetiDc MBE contract I'QIJs.
maldnc~ fattb efforts as provided
in J)ILI'aInLpb (h>C2) of this section. or
meetme requirements establisbed by
rectpimts in lieu of eooc!' f&ttb. ·effort&.
is .. condition of receiV1nc a. DOT.....
siated contract for Wbieb contraet
IoaJ8 bavebeen established..

(1) £Reserved]
(j) A dacriptioft of the 7JU!~ b1'

tDhidl 1M~ 1DilZ 7"eqt&i~ .n.cbre
~ .ccmtnzeton. end aubcotItnzc.
ton to~ tDW1 tqIJIltccble JIBE
1'eO"Iri~ <l) The reciPient Iba11
tDclude in ita·KBE PfOIl'Bm a c:tescrtp..
tton and the- spet:Uk: IaDcuaae of my
precond1tiona to aubCr&Dts or COD
tracts~to the use of JI:BE&.
Jncludtnc aubcontr.ettJ:lc pr'OI%'&IDS. it
awards With DOT fUDds in addlttcm to
thoR reQUfred by tbJs aec:tlcm. It sb&1l
specify on what .me and/or tJpe of
contracts aDd sublr'ants it iDeludes
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[. PIt 211K. Mar. 31. I". ulOIIIeJ'Md at COIItl'lI&U & ailDiflCmt.tJ creater par
4C PRIMSl.Ap:r. 2'f. 1111; 52 PR. J82S0. tkm of the Work of the toD.t:l'aCt than
OCt. 21. IH1l would l)e aJ»eCted em the ·buis of

normal :iJldt.IatrY pradtces, the MBE
12U7 ~. MBE ~ sb&Jl be presumed DOt to l)e perfo:m-

1OW1IId ..~MaE .... iDe & commercial1Y useful functtcm.
MlIEpartidpatjonlbaIl be counted The MBE ma:y present evicleDce to

t.o'ftI'cl meetme MBE aoa.1I set m ac- rebut this presumption to the reeipi
eon:bmCe with this subpart • follows: em.. The reciPimt'Ji GeciItcm on the re-

t&) ODceI. firm. fa detenntned to.be.... - buUal of tbia·prest1J'l'q)tton is subJ«t,
an elilible :MBE In accordance with to review bY t.beDepartmeDt.
this subpart. the total dOllar value of (eXl> A reeipieDtor contraetor may
the contraet &wa.rcled. to the MBE is count toWa1'd ita MBE. DB or WBE
counted toward the a.pplicable MBE paJs 60 percem. of its expenditures for
coals. materials and aupJilies required under

Cb) The total dollar value of & con- & c:oDt:naCt &Del obt&ineci from an MBE.
tract to an MBE owned and eontrolled DBE·or WBE n:cWar cle&ler, and. 100
by both minority males md DOJl-zm.. perceatof IUCb expendltures to an
nority females Js counted t.o'WU'd the M.BE. WBE. orDB~.
Ioa1s for minorities a:nc:1 women. re- (2) Por J)U.t'P08eS of this aec:ti.cm. ..
spectivelY. in proportion to the per. mazmfaeturer fa .. finD th&t operates
centaP of ownersbip and contTol of or maizstains .. faetor7 or estabum
each aroup in the bnsiness The· total ment. tb&t procluces em the premises
doDar value of .. contr&Ct With an the materials or~ obtained by
MBE oWDed and controlled by mtnari- tDe reciPimt or ccm.tractor.
ty women is counted toward either the (3) Pol' pmpoles of this aeetion. ..
minorItY aoal or the coal for 'tI'OIDeD. n:cWar dealer is & firm tb&to~ op.
but. not to both. The contraetor or re- erateI. or matntatDa & atore.,. wa:re
dpieDt emploY1D& the firm may hoUR.. or other estabUabment in
eboaR the aoalto wbicb the contract wb.ichthe materials or suppUes re
value is a.pp1ied. QUired for tb.eperfonnance of the COD-

(e) A rec:ipient or contraetor may t1'aCt are boUI'ht. kept in stock. mel
count toward Its KBE coals .. portion n:cWarlY sold to the public in the
of the total dctDar value of a. contract usual courae of busiDesl To be .. rep.
With .. joint venture eli&ible UDder the lar dealer, the firm must eDPee in. u
sta.nd&rds of this subpart equal to the Ita prindpall»unne., and in its own
percentqe ot the ownership mclean- ~, the pUrCbUe ancl ale of the
trols of the MBE partner in the Jomt procluets inQUeSt1on. A recwar clealer
venture.. in such bulk Items • steel. eemeDt..

<dXl} A rec1Pientor contractor may pave!. atone. mcl petroleum J)l"OductB
count toward its MBE I'O&1s 0Db" ex- need not keep such J)l"OductB in &toet..
~dttures to MBEs that perform a if It owns or operates distributtcm
commercially useful fu.nettonln the equipment. Brokers and pactap,rs
work of a contract.. An MBE is consid- sballnot. be rep.rcled as manuta.ctur
erect to perform .. commerciallY useful ers or reeular cle&lers Within the
ftmetton when it Js reapona1ble for exe- meanin, of this section.
cutton of .. diatiDct element of the (f) A recipient or contractor may
work of .. contract and e&rr7iDcout Its count towan:t Its KBE.DBE. or WBE
responsfbWttes by aetu&Uy perform- ~ the foDowiDa expenditures to
in&. mama:tna. mel~ the MBE.DBE. or WBE films that are not.
work involved.. To- cletermlJ:le wbether m&Dufacturers.or recwar dea.lers:
an )(BE is performiDC .. commerciallY (1) The fees or-eommiasicms eb&rIred
useful fU1'lCt1cm. the rec:tp1ent or eon- for providinc .. boft4 /ide semee. aucb
tractor ahall evaluate the amount of u professional. te<:b:nical. eoDSl1ltaDt
work aubcont.rad:ed. U1d.ustr'7 prac- or.~ aerrices and UIiataDce
t1ees.. and other relevant. factors.. in the plOCUlemeD.t of essenti&1 per-

(2) Consistent with normal mduatty IODDe1. faciJtttes. equipment.. mateI1IJa
practicea., an !4BE may enter tIltoaub- or~ required for performance
contracts. If an M:BE contractor sub- of the contract. provicted that the fee
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121.49
or c:omm!Mion ia detenI1iDed bYtbe re
dP1mt to be~ &lUi DOt exca
atf'e u Clm'PS1'ed wtth fees C'QSt01'1W'lb'
allowed for ......nv.en1ceL

(2) The fees c::barIecl for cle1lver.v of
materials and mppl1es reQUired. on a
job atte <but DOt the CO&t of the mate-
rials and mpp11estbemaelvea) when
the b&Uler. t:r'UC&er. or cle1iverY arrice
is DOt amo the maxm.faetmer of or a
resul&1' cle&ler tD the materials and
supplieS. Jm)Vided that the fee is de
termined by the ree.tpient to be reason
able aDd not excessive as compared.
With fees eustomarib' allowed for simi
lar aervice&

(3) The tees or commissions e.t::laz:'aed
for provtc:tiDa &DY bcmct5 or~
SJ)eC1ficaJ.)y reQuired for the perform
ance of the ccmtraet. provided that the
fee or commission is determined. by
the recipient to be reuonable and DOt
excesstve as compared with fees CD
toma.rilY allowed for sjmUg aervices.

£4$ PR 21114.. Mar. 31. 1110. u aztleDOed at
52 PR 31230. OCt. 21. lIlT]

• 23.49 M.iD......... of rec:orcls &Del re
potU.

Ca) In order to monitor the Procre&
of its MBE procram the appllcaD.t/re
cipient shall ct.evelop a recordkeepiD&'
system which wID ldentUy and UBeSS
M.BE contraCt a.wvds. prime ccmtr&C
tors' procress tD~ MBE aub
contraetl'O&ls. and other MBE afftrm
ative action effort&.

CD) Sped.fica1lY. the app1icant/redJ)i
ent shall maintain records showtnc:

(1) Proeedures wbieb have been
adopted to comply With the~
ments of this J)art.

(2) Awards to MBEs These awards
shall be measured apiDst projected
MBE awardsand/or MBE aoa1s. To
assist in this effort.- the applicant ab&ll
obtain reaul&r reports from prime con
traetors on tbetr proere:g inmeetma
comractual MBE obUlatiom.

(3) Spedfie eUortI to identtty and
award cont:rae:t.5 to XBEa

(e) Recorda aball be ava1lab1eupon
the request of an authorized officer or
employee of the IOvemment.

(d)(l)Tbe recipient man aubmlt re
POrtS eonformiD&' in .frequency and
format to exiat1n r eontra.et report:iDc
reqUirements of the app1ic:&b1e Depart..
mental element. Where no aucb eon-

.c:a SuFI_ It. (10-'" 141")

tract fePOlttac~ exist.
M:BE reporta ab&1l be .....bm!ttel:l quar-
terb'.

(2) These repartl; aba11 melude u a
minimum'

(1) The number of eontraCt5 awanlec1
toMBEs;

(11) A clesc1 lptton of the cmeral eate
cartes of contracts awarded to MBEs:

(W) 'The doDar value of eontra.ets
awarclec1 to M'BJl);:

UV) The percentaee of the dollar
value of aD. contracts awarded. durinr

. thi5 .period. wbicb were awarded to
MBEs:and

tv) An indication of whether and the
extent of wbieb the percenta,ee met or
exceeded the coaJ. sPecified in the 81)
pUcatkm.

(3) The records aDd reports required.
by this RCticm ab&1l provide informa
tion reiatin&' to firms owned and c0n
trolled by miDorities aepa:ately from
iDformaticm rela.t:tnr to firms owned
aDd cantro11ed by women. If the
records aDd reports iDclude any sec
tion 8(&) contractors .that a:re not mi
nor1ties or women. information con
~ these ecmtraetors sba1l also'be
recorded &Del reported separatelY.

1%3.51 Cattficatioa of the efilibility or
miaotit) "Freta etUeJ:pl'iML

(a) To ensure that this part benefits
onlY M:BEs wb1eb a:re owned &Dod c0n
trolled in both form and aubsta.Dce by
one or more minorities or women.
DOT reciPients shall use SChedules A
and B (reproduced at the end of this
Put) to eert!fy firms who wish to par
ticipate as MBEs in DOT under this
part.

(b) Except as provided in paraeraph
te) of this section. each busines&. in
eluctinr the MBE partner in a joint
venture. ahinl to partieipa.te as a
MBE under this part in a DOT-assist
ed contract sba1l complete and submit
Sebedue A. Each entity Wishinr to
participate as a joint venture KBE
under this part in -DOT-u&isted c0n
tracts aba.ll in acld.Won complete aDd
submit SChedule B. The scbeclule<s)
ab&U be ait:nM and notarized by the
authorized repraent&tjve of the bull
nea ent1tJ'. A business aeekiDa eert1fi.
eattcm u an KBE abaJl submit the re
.1tUired 8ebedules with its bid or pn>-
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I %3.S3 EliJibUit,. staftdan:b.
(a) The foDOW'tDc standards shall be

used by rectpients in determiDiDI'
whether a firm is owned a:nd con
trolled. by one or more m.tnorities or
women Is aDd &ball therefore be eliC1.
ble to be cert1fted as an MBE. Busi
nesses aartevedbY the detenntnuion
may appeal In aacorda.nce With proce
clures set forth in I 23..55.

(1) Bona fide minority croup mem·
bershlp sb&Il be est&bUsbed on the
basts of the indtridual's daim that he
or she is a mem.berof & minoritY I1'OUP
and is 10 reprded bY that parttcular
minority commtm1ty. However. the re
elPient is not reQUired to accept this

PQI&1 for uanrn!Miem to the cant.1'aCt-- claim If It ctetermJDeI the c!&im to be
Inc qeDC)" Jzm))\I'ecL iDVaUd.

te) Under the fo11owin&' ciJcum· (2)AneUalble miftorttY buatDe8 en-
Ua.nca. a b1J8tDeSI aeekii4 to partiei- teI'J)1'iae UDCler tbJs part abaD bean in
pate as an Y:BE unc1er tbis aubP&rt clePmdent business. The OWDerahiP
need not aubmtt schedule A or B: aDd cantrol by minorities or women

(1) If a DOT reciPient has estab- abaIl be real substantial aDd contmu
l!abed a dtf1ereDt certUication process iDe aDd abaJl 80 beYODd the JW'O J01"1A4
tbat DOT bas determined too be. or OWDe1'Sbipof the finn as reflected. in
more e.ffecttve Uwl- the PlOCeS5 IUD- __ ita OWDel'Sbip.-docmDeDtL The miDori
vided for by this aect1cm Where such a q or women OW'lletS shall enjOY the
process exJsts.. potential MBE contra.e- etJSt«'JmSt'Y tncideDtS of 0'WJ:le1'Ship anc!
tors sb&U submit the informat1cm re- sba11 mare in the risIa and proftts
QUiJ'ed bY the recipient·s process.. COIIIDleDSUf'&t with their 0WDe1'Sbip

(2) If the pOtential M:BE contractor interest&. as demoDstruec:l bY & Rami
ata%eS in wrttiJU that it bas submitted nation of the aubstance rather than
the -.me i11formttion to or bubeen form of arranpment.L RecoID1tton of
certified by the DOT rec:ipient in- the 'bulDnesa as & aep&T&te enttt,- for
volved. any DOT element. or mother tax or corporat.e put'POlfS is not Deces
Pedera1 acencY tb&t uses essentt·ny u.rilY &l1ffICleDt for~ • an
the same defiDftkm and owner.sbip MBE. In determiDiDI' whether & po.
aDd control criteria as DOT. The po- teI1tial JIBE is an izldepen4ent buaI
tential MBE ccmtraetor sb&l1 obtain Dell. DOT rec:ipjenta abaJl CODIider an
the iDformat1cm and certl1lcattoD <If relevant factors. iDcluc:tme the d1U:e
&D7) from the other ~ and the hu.ineR WU established.. the &de
5Ubmtt It too the rectpient or cause the QtW:Y of its resources for the won of
other acencY tosubmtt It. The reetpf:. the contraet. aDd. the cieI%'ee to which
ent may relY UPCm such • cert;Uicstton. . ftmmctal.· equipment· leMtnC.. aDd
Where another aaeDCY bas co11eeted other relationships with nonmtnority
Information but not ma4ea determi· firms vary from lDGustrY practice.
nation concerntn&' elidbi11tY. the DOT (3)Tb.e minority or WOJDf!ll owners
redPient sha11 make its own etetermi· sba11 aIIo po&1es& the power to direct
nation baaec:t on the informat1on It bas or cause the direction of the manaae
obtained from the other aeencY. m.eDt aDd po.llcies of the firm aDd to

(3) If the potenttal MBE contractor make the aay-to-etay • wen as major
has been determiDedbY the .SDJall deciafcms on matters of manaaement.
Business Actmtnistr&tton to be owned policY. mel operations. The firm aba11
mel controlled bY BOCiany a:nd eco- not be subject to any formal or infor
nomic:a.Uy disadVal1ta1ed individuals mal restrict10Ds which. limit the CUI
under section 8<.) of the sma.n Bu,si- toma:rY ctiBcret1an of the miI10rttY or
ness Act. as amended. women ownerr.. There shall.be.no re

strictions tbroUCh. for example. bYlaw
pro'rislcms. pa.rt;nerabip acreementa. or
cb&rter requirements for cumu1&ttVe
votiDC ridlts or otherwise that pre
vent the minority or women owners.
without the .cooperation or vote of &D7
owner wt10 is DOt & miDor'it,- or
woman, fram maJrtnc & bustnessdecl
stem of the f1nn.

(4) If the owners of the firm who are
not minortt1es 01' women are dispr0
portionately responsible for the eper
&tkm of the firm.- then the firm is DOt
controlled by mlDorities or women &Dd.
aba11 DOt be CODIidered &11 MBE wttbiD
the meantna of tbis part. Where the
aetal~tof the firm is COD-
tnu:ted out to tDdiVtduaJa other than
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f2U5
theowner'. tboIe peraoDS wbo bave tbe
u.1tim&te power to bi:re aDd ·fire the
ma"..-ers ean. for the purpoees of this
J)&1't. be eonaiderec! as contT011iDC the
b1zsjneS$.

(5) AIl seeurtties wtUeh ecmstttute
ownership and/or control of a corpora
tion for purposes of establisb_it as
an MBE under tb!s part shall be held.
direc:tlY by minorities -or women. ,No
securities held in trust. or by &DY
auarc:Uan for a minor. shall be c:onsid
erect as held by minOrity or women in
determinin, the ownership or control
of a. corporation.

<6> The contributions of capital or
eXPertise by the minority or women
owners to acqUire their intereSts in the
firm shall be real and substantial. Ex·
amples of msuffldent contributions iD
elude .. promise to contribute capital.
.. note pa.yab}e to the firm or tt.s
owners who are not sociaJlY and eco
nomica.llY disadvantaged. or the mere
participa.tion as an employee. rather
thanas&m~.

<b) In addition to the above stand
ards.DOT recipients shall liVe special
consideration to the foUowinc c1reum.
stances in de'tenninincelilthWty
under this part.

el} Newly formed firms and firms
Whose ownership and/or control has
:hanced since the date of the adVer
tisement of the contract are closely
scrutiniZed to determine the reascms
for the ti:ming of the formation of or
change in the firm.

(2) A previous andlor contiDuin&' em
ployer-employee relationship between
or amODl present owners is e&n!1U.llY
reviewed to ensure that the employee
owner has manaaement responsibil
ities and capabilities discussed in this
section.

<3> Any rel&tionsh1P between an
MBE and .. business which is not an
MBE which bas an mterest m the
!4BE is ca.re1uJb reviewed to deter
mine it the interest of the non·MBE
conflicts With the~ and con
trol requirements of this aeet1on.

(c) A joint venture is e1iar1ble UDder
this part if the MBE partner of the
joint venture meets the .sta.ndards for
an eligible MBE set forth above and.
the MBE partner is J'eSI)OnSible for ..
clearly defined partion of the 'Work to
be performed and shares in the owner-

49 CR Sulatide A (10-'''' EcDtieft>

sbiP. e:aa.tnJ1. JDazowcemeDt t"eSPOnaibU
tttes. riaka. &lid. proflt5 of the Joint ven
't'I.1ft.

(d> A Joint venture .is elidble to c0m
pete in an )(BE set·a.sicle UJUler this
part if the M:BE parmer 01 the joint
venture meets the StaDc:ta.rds of an eli
I1ble M:BE set forth aboVe. and the
MBE P&rtne1"'s share in the ownership.
,control and manaeement !"eSJ)OnsibU·
ities. risks. and profits of the joint ven-
ture is at least 51 pereent and the
MBE partner is responsible for a clear
ly defined portion of the work to be
performed.

(el A business wishinl to be certified
as an MBE ,or joint venture MBE by ..
DOT recipient sbaJ1 cooperate With
the rectpient in suPPlYinI additional
information which may be requestee!
in order to make .. ctetermin&tion.

(!> Once cert1fied. an MBE sbal1
update ttl submission annually by sub
mltt1nl a new SChedule A or ee:rtifyina
that the Sc:heclule A on rfie is still &e
cura.te. At anytime there is a chanee
in oWDe1'Sb1P or control of the firm.
the M.BE shaD. submit .. new schedule
A-

ca> Except as provided in 123.55. the
deDial of a eertUlc&tion by the Depart
m.ent or a reciPient shall be final. for
that contraet and other contracts
beinI let by the recipient &t the time
of the denial of certification. MBE;
and joint ventures denied certUie:ation
may correct deficiencies in their own
er.ship and control and apply for certi·
fication only for future contracts..

(h) Recipients sha1l safeguard from
disclosure to unauthorized person: in
formation that reasonably may be re
p.rc:ied as confidential business infor
mation. consistent With Federal. &tate
and. loca.llaw.

§ %3.SS Appeak of cieftiala of certtracatioll
.aDE.

ca) Filing. Any firm which believes
that 1t bas been wrondY denied certi
fication as &n M:BE or joint venture
under If 23.51 and 23.53 by the De
part1'.Dent. or .. reciPient of DOT finan
cial usistarlce may fUe an appeal in
writme. aianed and. dated. With the De
partment.. The a.ppeal shall be filed no
later than 180 days after the date of
«tenia] of certWcatlon. The SecretarY
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Subpart D .........ntatioft .f Sec
tion 105(f) of the Surface T........
pottatiOft Auistonce Act .f 1912

I %3.61 Parpoae.
<8.) The purpose of this subpart is to

implement section 106(c) of the SUr
face 'rraJ.'lsportation and Uniform Re
location Assistance Act of 1981 <Pub.

0fRea .. the Sea••..,. .. t ........,...... §23.62

may extend the time for filtDCor 1. 1....1") &Dd aectiaD 105<1> of the
watve the time limit in the intereSt of Ait'port •.&Dd. .AJr'WU' Safety aDd C&pae
Justice. apeclfyiDI In wrttinc the rea- 1t7 E1q»najon Act of 1187 (Pub. 1..
aona for so clOiDe. Tbirdparties whO 180-223> so tb&t. except to the extent
have reuon'~ .belieVe tba.t another the SecretarY dete.rmines otberwiae.
firm nubeel1 wroDaiY deDiecl or not lts tban ten percent of the funds
cranted cerdftcatton as an MBE or autbotized by the Act for the pro
jotnt venture maY adVise the Secre- pama listed in 123.63 of this subpart
tarY. This information is not comid- ill apendedwtth small business con
ered an appeal pursuant to .tbis·.~ .··cemsOWDeCl&Dd controlled by soc:ial1y
tion. aDd economically~ed indi-

Cb) Decisitm to invatigcUe. The Sec- Viduals.
retan' ensures that & prompt iDvesti- Cb) Tbe ten percent level of partici
ption is mae:le pursuant to ·prescribeci patton for diaadVaDtaPd bt.lSinf'SSeS
DOT Title VI investip.tion proee- establtsbed by section 106<c) and sec
dura. tion 105(f) wtll be acbieVed if reciPi-

(Cl StJJ.tu6 0/ eerttfi=ticm duriagthe eDta under the PNCI&mS covered by
invati94titm.. The Secretary may at this subpart set mel meet overa.ll di&
his/her discretiOn. denY the !4BE or advantapd business~ of at least
joint venture in Question eli~bD1tY to teD pen:ent.
particiPate as an M:BE DOT·assisted
contraCtS let durine the penctaney of t41 PR. 33M2. JulY 21. 1113. as amended at
the investiption. after providin&' the 52 .FIt 31230. OCt. %1. lI8'l: 53 FR 1!216.
MBE or Joint venture in Question an JiIaY 23. 1_1
opportunity to show caur by written • %S..6% DeI'bdtioftI..
statement to the Se::r'e\& v wbY this
should not occur. The followiDc clefintt.1cms applY to

(d)~ in il'lwsti tWUicm. All tbi5 subpart.. Where these clef1n1tiom
parties sh&1l cooperate fullY W1th the are incoDmt.ent with the cle!in1tioDs of
investiaation. Pailure or refusal to fur- 123.5 of this part. these clefinlUons
nisb requested 1nforro.&t1o"1 or Other control for all Other purposes und.er
fallure to eoopera.te is a violation of this part.
this part. "Aer' means the Surface TranSpor-

<e> lktt'rmi~ The secretarY tation .&Dd Uniform Relocation Assist
makes one of the followiJ:Jc c1etermma- ance Act of 1m <Pub. 1.. 1OG-17l, with
tions and informs the MBE or joint reapect to financial atiBista.nce pro..
venture in writing of the reasons for crams of the PBWA anc1 UKTA. and
the determination: the .Airport and .A.irw&Y safety and Ca-

(1) The MaE or joint venture is cer- pactty Expansion Act of 1987 (Pub. L.
tified: or 10&-223>. with respect to FAA pro-

C2>The MBE or joint venture is not crams.
eligible to be certified and is denied ••.Diacutvcmtcged buri1'U:U" means a
eligibility to participate as an MBE in small business concern: (a) Which is at
any direct or DOT-assiSted contract least 51 percent owned by one or more
until & new application for eertf:fica.- socWly and economicallY disadvan
tion is &pproved by the recipient. taeed indiVia~ or. in the case of

any pUbliclY owned business. at least
Sl percent of the stock. of which is
0WDec1 by eneor more SQCiaJly and eco
nomicPl1y ctiaatlVantaeed tnd1Vicluals;
a.nd (b) WboIe mmaeement and dally

Sotl1U% .8 PR 33«2. July %1. 1983. unless ..bustnas ope.rat1o.as are CGntl'Ol1ec1 by
otherwiR noted.. ODe or more of the aoctal1y and eeo-

DOJDicl1ly~ incl:iViduals
wbocnmit.

44SJntzZl~ concem" means a
small bustD.ess as defined pU1'SU8D.t to
aectlon 3 of the sman Business Act
aDCl relevant reaul&tiOns promnjpted
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Pul'swmt tberl!tO exceDt tb&t .. small
b1JstrJ.ess ccmcern.aba11 DOt tneludeaDY
concern or arouP. of eoneems con
trolled by the arne aoc.;8Uy andeco
Domie:a.11y d.iDdV&Dtaeec:I tnetivtdual or
individu&1S wbiCh bas annual averap
IZ'OISS receipts In excess of 114 mfllion
over the previous three fiseIJ years.
The Secretar'Y shall adjust this filUre
from t1m~ to time far inflation.

"Soci4llv eM eetmomtctUlJr dised·
vcn.teged indiZ7iducW"means those in·
dividuals who are dtizens of the
·Umted Slates -(or .lawfully ·admitted
permanent residents> and Who are
women. Black Americans. EUspanic
A:mer:tcans. N&t1ve Americ:aDs. Asian
Padfie AmericaDs. ar Astan·Indian
Americans and a.tU' other mmortties or
iDdividuals found to be disadVantaeed
by the sma:n BusiDess Administr&tion
pursuant to seet101'1 8(&) of the sman
Business Act. ReciPients sbaJl make a
rebuttable presttmption that individ
uals in the foIlow1Da croups are soeta1
1Y and eccmomJea1)y ctiD.d.vmtaeed.
Recipients also may determiDe. on a
cue-by.caae buis. that 1ndiVidwL1s
who are DOt a member of one of the
folloW'itIC P'OupS are soc;al1y and eco
nomiC&1lY disadvantaeed.

(a> ••Bleck Amnicau." which in
dudes persons bavinc oriIiDs many of
the Black rac:iaJ. P'011PS of Afrie&:

<b) UHispcnic Americcru:' wbJc:h in·
cludes persons of MeXican. Puerto
Rican. CUban. CentnLl or South Amer·
ican. or other Spanish or Pof'tUPese
culture or origin. rep.rdless of race;

(C) ••Nctive A~:' wh1eh tn·
dudes persons who are American Indi
ans. Eskimos. Aleuts. or Nattve Hawai·
iam;

«n uAN1l·P4ctfic A17U1"icCtn.s:·
which inc:ludes:peraons whose origins
are from Japan. China. TaJwan.
Korea.. VletD&m. Lacs. Cambodia.. the
Pbilippines. samoa. Quam. the U.s.
Trust Terrttories of the Pacific. and
the Northern I4a.rianas: aDd

(e) ··Aric1l·1nd:i41l A1'J'IeTicCtn.s:·
which inclUdes perscm& whose ariP1s
are from Inc::lia.. Pak:ista:tl. and Ban~la·

desh.

[U PR 33«2. .JUlY 21. 1M3. as amended at
52 PR 39230. Oet. 21. 1H7: 53 PR 18286.
)by 23. lt88J
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.23.IS A.ppINhAb7.
This subpart applies to an DOT fl

nmoal asststance tn the fonOWiDl eat·
qories tbat reetPieDta expend. in
DOT-assistecl contraets:

tal Pec1er&1·aid hiCbWaY funds au
thorized by TItle I of the Act:

<b> 'Orban mass t.ra.nsPortatlon funds
authorized by Tttle I or m of the Act
'w the Urban Mass Tra;nsportation Act
of 1964.. as amtmded; and

(c) Funds authorized by Title I. n
<excePt section 203) or m of the Sur

.face TraDsportat.1on Assistance Aet of
1982 (Pub. L. sn-U4> and obligated on
or after April 2. 1981.

(el> F1mds authorized under section
T1Ue I of the Airport and Airway
S&fetY and C&padty Expansion Act of
198'1 (Pub. L. 106-223).

[52 P.R 31231. OCt. 21. 1.... as amend.ed at
53 P.R l82IS. M.u 23. 1988]

I %3M sm._em of ..mall pals.

(a> Each rectpieD.t of funds to which
this mbpart applies that is required to
have aD. )(BE J)l"OIl'am under § 23.{1
of this part aba11 establish an overall
gO&l far the use of dJaaclvantaged busi
nesBeS.

<b) Each recipient required to esta.b
l1sh an overall eoal sb&U calcu.iate it in
terms of a percentaee of one of the
foUowinc bases. as applicable:

(1) For recipients of PederaJ-aid
hicbway fUllds. all such funds tba.t the
recipient Will expend in DOT-assisted
contraets in the fortbcOmina fiscal
year; or

<2> For recipients of urban mass
tra.DSPOrt&tion or airport funds. all
such funds (exclusive of funds to be
expeDded for purchases of tra.ns1t ve
hicles)th&t the recipient Will expend
in DOT-assisted contrae:ts in the forth
~ fiscal year. In appropriate
cases. the UKrA. or FAA Administra
tor may permit recipients to express
overall ~oals as a. percentage of funds
for a particular 11"8Dt. project., or
eroupof arants and/or project,&.

<e) Each recipient of Pederal-aid
hiehWaY fU11ds. urban mass transpor
tation funds. or airport funds &ball
subm1t its overall coal to PHWA or
UMTA. or FAA. as appropriate. for ap
proval 60 c:ta.n before the beliDnin~of
the Pederal fiscal year to which the
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§ 23.66

--.l applies. An tDlTA 01' FAA reciPl
eDt calcu1IIttDC ita overaJ1 .10&1. as a
percentqe of funds for .. particular
arant. projeCt.. or 8l"OUP of If'&Zlt,5 or
projects sb&ll submit Ita overa.Ucoal to
t.l':MTA or FAA at .. time determined
bY the 'OKTA or FAAAc:tmirJ,istrat.

(e1) ReciPients submlttinc a coal of
ten pen:ent or more sba1l submit the
8O&l under the proceclures set forth in·
§ 23.45(1) of this part.

(e) If an FHWA or t1!4TA or PAA
recipient requests &J)provaJ. of an over-

- all-I'oal-of· less· than -ten .:percent. the
rectpient shall take the foUoWiDl' stePS
in addition to those set forth m
§ 23.45<.) of this part:

(1) SUbmit With its request ajustUl
ea:tton tncluC'!i.na' the elements set forth
in § 23.85;

(2) Ensure that the :request is siPed..
or concurred in. by the Qovem.or of
the state (in the c:aae of a state tnI.1:I.S
portat1on aaencY), the Mayor or other
elected offtcia1<&) respmsible for the
operation ofa mass traDatt aaeDCJ';Gr.
With respect to aD alrportsPODSGr. the
elected officiaL bead of the boant or
other offieial reJSI)ODIfble tor the oPer
ation of the sPODSOr'. and

(3) COnsult With miDorltY and ·cener
al contraetors· aaociatioDs. communi
ty orp,niza.tions. and other offlci&ls or
orpnizatiODS wbieb could be expected
to have information coneerniDa the
availability of disaclVantapd business
es and the adequacy of the recipient's
efforts to inerease the participation of
such businesses. If it appears to the
Administmtor tba.t the recipient bas
failed to comult With a relevant
person or orpniR-tion, the Adminis
trator may ctireet the ree1pient to con
sult With th&t person or orpni7;a.tion.

{48 PR 33M2. .JulY 2l. 1M3. u amencled at
53 Fa 182M. M&:y 23. It811

§ 23.65 CoateAt orJ-tif'aca1icm..
An PBWA or tJKTA or FAA recipi

ent reQue:stinC approval of an overall
coal of less than ten percent shall in·
clude information on the loDowin&'
POints in its JustUtcation.Guidanee
con~ this information is found
in Appendtx D.

(a) The recipient's efforts to -locate
disadvan~dbusinesses:

(b) Tbe reciPient's effortS to make
~buItD... awveof
cOnt.r&CtiDl' oPl'Of'tuDttles:

<c) The reciDimt's iD1ti&t1ves to en
couraae aDd develop dis&CtVanta,4Jed
busmesses;

u::>=~=er~~d=:'
busineUes at at least a ten percent
.leve1mthe reciPient"s DOT-assisted
contracts. aDd the recipient's efforts
to overcome or m1tipte the effects of
these barriers;

te> The availabDity of dis&CtVantaaed
businesSeS to wort. on the recipient"s
DOT-assisted ecmtrae:ts;

(t> The size and other cbarac:teristic
of the miDorttY pOpulation of the re
ciPient's~ and the rel
evance of these factors to the avail
aDDit1 or poteatt.1 aV&11ab11lty of dis
advI.D.taaecl bustneaes to wort on the
recipient"s DOT·allist-ed eon~

and
tl') A summary of the views aDd tn

formatliOn c:cmcenUDI' the avaflabfltty
of di.sadvantaaed 'busiDesses and the
adequacy of the recipient"s efforts- to
iDcreue the partid;pa.tton of sueh busi
nesses provided by the persons and or
l&DiPttODS ccmsulted by the recipient
under I 23.M<f)(3).

£48 PIt 33442.. .JulY 21. 1183. u amended at
53 PR 18286. MaY 23. lt88]

1%3.66 Approql aacl disapproYaI of Oftr·

aUpa.k.

<a) The Admtnistrator reviews and
approves &tIY overall ..0&1 of ten per
cent .or more submitted by a recipient
ISl'rovided in i 23.6<.> of this part.

(b) The 4dJD,inistrator of the con
eemec1 Departmental element ap
proves a requested coal of less than
ten pen:ent U he or she determines. on
the basis of the recipient·s Justtflca
t10n and any other information avail
able to the Administrator. that

(1) The recipient is makinc all ap
propriate efforts to increase disadvan
taeed business -participation in its
DOT-assisted contracts to a. ten per
cent level: and

(2) Despite the recipient's efforts.
the recipient's requested I'oal repre
RDtiS a rascmable expec:tat1on for the
particil'ation of dis&CtVantaeed busi
nesses in its DOT-assisted cont:raet.&.
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f2U7
ana the a:vaDabUltY of~
bnsi1"tfllSe& co W01"k em theSe .c:ot1taets.

(cl Before appro'riDC or~
.. requested KD&1 'Of less thaD teD per
cent. the A,dmtrrist1"JW)r provides the
Dtreetor of the DOT Office of Small
and DisadVaDtaaed Bnsiness 'OtWza
tton with an opportImlty CO review and
comment on the request.

(d> If the A.cimiDiat1'ato doeS not a:p
prove the Ioa1 the recipient ba& re
Quested. the A.cimiDiat1'ato, after con
sultinl with the recipient. establishes
an adjusted overall .oal. The adjusted
overall coal represents the AdminV;..
trator's detennmation of .. reasoD&ble
eXJ)eCt&tUm for the partidp&tton of
disadVant8&'edtn1lJin esaes in the recipi
ents DOT-assisted contracts. and is
based on the mtormation provided by
the reciPient aDd/or other informa·
tion avaUaJ:)le to the A.cimiDiat1'ato.

(e) The Administrator may cond1tlon
the a;»provaJ. or establishment of any
oVeralltroal on any reasonable future
action by the reciPient.

I %3.6'7 Speeia1 proYisicm for tl"aIISit'-'
de maJUlfaeturers.

(a) Each lJ"MTA recipient sbaJl re
Quire tba.t each transit vehicle manu
facturer. as a condttion of beiDa' au·
thorized to bid on transtt vehicle pr0
curements in wbieh Ul4TA funds -par
ticipate. certUy that it has complied
with the reqUirements of thissec:tion.
This requirement shaD ira intO effect
on OCtober 1. 1983.

<b) Each manufacturer shall estab
lish and submit for the UMTA Admin
istrator's approval an annual percent·
aee overall .1'QIl. The bue trom Which
the iroal is caJ.eulated shaD be the
amount of UMTA financial assistance
participatinl in trans1t vehicle con
tracts to be performed by the manu·
facturerd~ the f1scal year in ques·
tion. Funds attributable to work per·
formed outaide the United States and
its territories. posaessiODS. and com
monwealtha sbal1 be excluded from
this base. The requirements and proce
dures of 123.64 (e1) and. <eKl) and
II 23.65-23.66 of this subpart shall
applY to trans1t vehicle manufacturers
as they applY to reciPients.

(c) The manufacturer may make the
certification called for in~h
{a} if it bas submitted the iroal re-

.. CRSu"_ A. (,0-," Edition)

QUIred 177 pancr&JIb (0) &JU1 tbe
"OllTA Actmtntst:n.tor baS ettber ap
proved it or not d,isa.pprovec:llt.

• %3.68 Compliance.

(a.) Compliance 'with the require-
menta of this subpart is enforced
tb.rouah the proVisions of this section.
not tbroUl'h the provisions of Subpart
E of this P&f't.

<D> PaJlure of a recipient to have an
approved MBE proeram. includin& an
approved overall irQ&l. as required by
I "23.M .of -this subpart. is'noncompli·
ance With tbis.subpart.

tc) If a recipient f&i1s to meet an a;>
proved overall~ it shall have the
opportunity to explain to the Adminis
trator of the concerned Department
element why the iroal could not be
achieved and whY meetinir the coal
was beYond the rectpient"s control

(d.)(1) n the recipient does not make
such an explanation. or tf the Admin
istrator determtnestbat the reciPi·
ent's explanation does not justify the
failure to meet the approved overall
~ the Administrator may direct the
reciPient CO take appropriate remedial
action. Failure to take remedJal a.e:t1on
directed by the Administrator is non.
compliance With this subpart.

<2> Before the Adminm.rator deter·
mines Whether a recipient's explana·
tion of justifies its failure to meet the
approved overall coal. the Administra·
tor liVes the Director. Office of Small
and Disadvantaeed Business Utlliza·
tton. an opportUnity to review and
comment on the recipient's explana
tion.

(e)(l) In the event of noncompliance
With this subpart by a recipient of
Federal-aid highway funds. the P1:IWA
Administrator may take any action
provided for in 23 CPR 1.36.

(2) In the event of noncompliance
with this subpart by a recipient of
funds administered by UMTA or PAA.
the UKrA or pAA Admtnistrator may
taU appropriate enforcement action.
Such action may inclUde the su:spen
sian or temtination of Federal funds
or the refusal to apJ)rOve project&.
arant&. or con.traets until deficiencies
are remedied.
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• Z3M Chalieftle proeeOUft.

<a) Each recipient required to e:sta.b
}ish an overall~ under 123.M shall
establish a eha1lenp Jm)CeClure c0n
sistent With this section to determine
Whether an individual J)t"eSUmed to be
soeiallY and economically disadVan
~ed as provided in § 23.62 is in fact
socially and economically diSadVan
taCed.

(b)" The recipient"s cballenge proce
dure shall provide as fonows:

(1) AnY third party may c:hallence
the sodally and economically disac:i
vantaeed status of any individual
<except an indivicluaJ. Who has a. cur
rent 8(a> certification from the sma}]
Business Administration) presumecl to
be sociallY and economiaally diSadVan
taeed if that individual is an owner of
a firm certified by or seekinI certifica
tion tram the recipient as a disadVan
taeed business. The ehallence .sball be
made in writin& to the reciPient.

(2) With its letter. the chaDenein &,
pany shall include an information
available to it relevant to a determina
tion of Whether the challenpd party
is in fact sociallY and economically dis
advantaged.

(3) The recipient shall determine. on
the basis of the information provided
by the challenging' party. Whether
there is reason to believe that the
challenged party is in fact not :socially
and ctisa.dvantaged.

(i) If the recipient determines that
there is not reason to believe that the
challenged party is not socially and
economically disa4vantaa'ed. the recip
ient shall so inform the cba.ll~

party in wrttin&. This terminates the
proceedi.na.

ell} If the recipient determines that
there is reason to believe that the
challenged party is not soeially and
economically diSadVantaaed.. the recip
ient shall berin a proeeec:l!nc as provid
ed in paragraphs (b> «(). (5). and (6) of
this section.

«() The recipient sba.l1 nottfy the
ehallenged party in wri~ tha.t his or
hersta.tus as a sociallY and economi
ea.lly disadvantag'ed individual bas
been challenged.. The notice shall

ideottfy the~ P&J'tY &DC1
st1J'D1TtIJ"iZe the crounds for the cbal
le.aae. The DDttee man also require
the c:ballenaecl party to provide to the
rectpieDt. Within a. reasonable t1l!u!. in
formation sufficient to permit the re
c:ipient to evaluate his or her status as
a aorlIUy and. economically disadvan
ta&ed individual.

(5) The reeil:tient stmll evaluate the
information ava.tla.ble to 1t and make a
proposed determination of the social
and economic disadvantaee of the
cba1leDI'ed ,:party. The recpient. sball
notifY both parties of this proJ)OSed
cletermtnatton in writmi'. settinc forth
the reascms for its proposaL The red.p..
ient shall provide ;n opportunity to
the J)altie.s for an informal bea.ri;nc. at
which they can respond to this pro
pesed determination in writing and in
person.

(6) PoUowinl the informal hearinl.
the recipient sba11 make a final deter
mination. The recipient shall inform
the J)8.rties in wrttinC of the final de
termination. aettq. forth the reasons
for its cledsion.

("1) In mattn&, the determinations
called for in paracra.phs (D> (3). ($).
and (6) of this section. the recipient
sba1l use the standards set torth in
Appendix C to this subpart..

(8) Durinc the pendancy of a chal
lenge under this section. the presump
tion that the challenged party is a s0
cially and economic:ally disadva.ntaaed
indtvtdual shall remain in effect.

(e) The final determination of the
reciPient under paracra.phs -(bX3Xi)
and (D)(6> may be appealed to the De
partment by the adverselY affected
party to the;J~under the pro-
cedures of § 23.55 of this part.

.APPE:tmIX A-SJ:cnOJi-BY-8l:c'nOK
BALYSIS

This aec:tion-by...eetion a.na.I.Ysis Qeac:ribes
the provi&iom of tbUtnal rule. nus materi·
&1 is norma.U.y pUblilbed In the~ to
the firs&1 rule. Boweve:. the~t be
lieves tb&t 1t may be useful to reeipienS;s.
c:ontrae:tor.s. a:Dd the J)Ublte to 1'UbUsb tbiI
information in &D &DPeDcttx to the flDal rea
ulatlcm.. As .. result. tlUI information 11111 be

. a1'&1la.ble to URIS of the Code of Pecie!a1
RecWatiom as wen .. to J)el'SOIJS who bave
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aceeII to tbe I'DpAt 1tAoatu. print of the
raW&&tem-

~Z111~

Thta .aeetton aeaus t.b&t the J)m1XIIe of
SUbpart D is to iID;Dlement aee:uon lOtte) of
the 8W'face~ aDd tJnUorm
Re1oc:lIttcm Apistance Act of 188'7 aDd Re
uon 105<f) of the Airport and .Ai:l"'ftY safetY
and capadty Expanaion Act of 1t8'Z. The
rest of tb.e IeCtiOn rata.tes the CUt of the
statute aDd states that the ten pereent level
of d1s:adVantUed bus1nels partic:tpatton es
tablished by the statute wtll be achieVed 1!
rectpients set and meet Ioa1a of at 1eUt ten
~t.The Departmento!~
is eommttted to c::a.rr'Yin&' out aeetton lOtte)
and section 105(f) and achievtnl lta objec
tives. and intends to enforeetbe obliPttcms
01 the rec:iPlentS and eonuaetofS uncler tee
tion 106<c> aDd section 1Q5(f) and 4t CPR
Part 23.

S'eeticm Z162 DelinUioU.

As. use<1in Subpart O. the word ..Act"
means the Surface TraDsportation and Uni
form Relocation~ Act of 1881 A1r
port and .Ai:r"'WaY S&fet)' and~ Ex
pansion Act at 1881. The de.flnitton of the
term ndis&ctv&ntaa'ed business" in.S'utIPIZ't 0
is very sjmilar to the definition of the term
"minority bu:araeu entel"Prile.. aecl for
other purposes in 49 CPR Part 23. A dfffer
ent term is employed in reeoamWon of the
fact that a s11Ihtly different set of tne1ivid
u.a1s is elieible to own and control a d.IIaQ..
vantaeeC1 business than is e1iI1b1t to own
ancI control a minority bustness enterPriSe.
In either cue; at least 51 percent of the
business must be owned bY one or more of
the eliI1bie individuals. and the firm's man
acement and daily buItaeD operatioDsmuat
be controlled by one or more of the e1iI1ble
indiVi4ua1s Who own It. It is important to
nate that the busines o-.mera themselves
must controltbe opma.t1ons of the bUItDe:s&.
Absenteeownersb.tp_ or titular ownersh1P by
an indiVldual wno does DOt take an active
role in eon~ the business. is DOt con·
slstent With eJ.tetbWty as a c:tiIadvaDtaeeel
bUSlne5S under this reeul&t1Cm.. In on:ler to
be an eltc1blt d.iadVaDta.aed bUstness. a. firm
must meet the er1teria. of 123..S3 of this rea
ulationand must be eert1fied as 49 CFR
Part 23 J)n)Vides.

··sman business concern·· is defined as a.
smaJ.lbu:smes meet.mc the a1an4a.rds of sec·
tion 3 of the Bm&1i Bnsi,,", Act and re}e.
vant ruul&t1ons that implement it. Tbeae
reeulations are summar1Zed in Appendix B
to the 1Ub'part. It should be empbaaized
that any business which fails to QuaUfy
UDder the I't&ndar'Qs as a. amaJ.l concem. in
eluc:ling a. ftrm certified bySBA UDder the
8<a> procram. c:a:rmot be certified as a. diad·
vantaeed bustness. even thouat it ia awned

49CRSufllltle • (10.1.... £Gil...)

aDd eoaIZ'OI1IId bY socteUy act eccmomiC'Dy
~~ St.Dee the sma.ll
bUAr lSI .R&U1I of ...ftrm c::aD ebaDee over
the~ we nco. nmem! .tb&f, 1"eC1;)ie!rca
mace a Datnt of renewizac periOdicaUy tbe
aman bUI'neu statUS of ftnDa With exiaUIU
~ periocticaUy to make sure that
they atU1 QWL1Uy.

Coqrea etecermtned. in order to ensure
that the 011£~meeu tts objective of
belDtDa' msan mtnontY businee- become
seU«I1ftcient aDd able to COftU)e~ in the
market With DOftodiI&dV&DtaPd firms. that
DE firms abould '-I!'&ClWLU" from the PrO
cram once their averaare annual reeeipts
re:aebed 11<t mUllan

In imP1e.meD.tiDc this prorislon. recipients
tDoul4 DOte~ a. ftrm is not ··craaua.ted··
tram the procram. and henet no loncer a.n
e1i8lble Dm:. untU tr.5 averaare annual cross
receiJ)C;s Oft!" the pnMOUI t.h1'ee-year period
exeeed 11<t mDJicm The fact that a. firm ex·
ceedI.l<t mmion in IrOU reeelPU In a. &iDCle
year does not neceaa.rUY result in ··eraclua·
tton.- Pol' example.~ a. firm ha.5 the
f~hiItor:r.
111S-&11 mmlan
1116-&13 mWion
1.,-41<t mUllan
UJ88-Il<t mmton
11ll-IlS mWkm
The firm makes .14 mOlton in 198'7.:aowev.
er. tbe ftrm's ..verqe azmuallt'OlS t"tCeipt.s
for J.985..8"l are 112.81 mWion. ao the ftnn
reznajm elil1ble in 1188. This hYPotilet1c&l
firm would remam el!lSble in 1989 as well.
5iDee itsa~ umuaJ en- receiPts for
1186-88 would be 113.81 mWion. However.
the finn's averace aDflUIJ EI"OI5 rec:eiPU for
IN"l-8t would be S14.3 mlllion. As. .. l"eIu1t..
the firm would not be an el.ic1ble 011£ in
1990.

It aboWd also be POinted out the sa mil
lionc:eiJiD&. like small business size 1tm1ts
unGer aeetion 3 of the smau Business Act.
tDc1udes revenues of ""&ffl11ates.. of the firm
as well as the firm 1taelf. nus is the import
of the "CU' coneem or I!'OUP of concerm"
laD8uaIe. In acktition. firms still are subjeCt
to appl1eablt lower limits on business sizIe
establiabed bY the sman Bwdness Admtn.
tration in 13 CPR. Part 121. Par~. 1!
SBA reculations say that S'1.5 mill10n aver·
.qe cn- annual revenues is the size limit
for a eena.tn type of business.. that &1Ze
11m1t. rather than the overaJl 11. m.Dlion
eeiltnc. deCenDiDes JVbether the firm QUali.
fies in terms of tt.a siZe to be ... DB£.

··Socta.Uy and economically~
1ndtVictuaJs•• is the term that defines the
J)eISODS elicfble to own &t'Id control a. diad·
vant.aIed bt:r1i:nea5. The term tneludes the
foBcJwi:Dc people: P11st. anyOne found to be
'OO-I)y and economic&llY~ by
SBA UDder the 8<&) procram is repn1ed u
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S«tion 23.6J A2n'liccbilUp.

This aect10n DJ'OVic:les that S1Ibpart D ap
plies to all DOT ftJ1ancja) astnar.ce in a
number of~es that reetpients~
"m DOT·assisted contra.e:ts." 'This last

.....D1 aDd ecoaomtceU,. ..~. for
the .~ of .:DCXr •..eel~
8eGcmcL aDY~·wbo • a member of
ODe of the c:teIiCMled.1I'CJ&1IlIll (BJadj. AzDeri..
c::ua. B..a fC .~ M&ttve Amen
c::ua. AIi&Il-P&cWc .A.meriClDLand A&iaI1
IDdiaD-~ or women> .iI~
~ ;0 be socially and ecmomnllY
~ By "'"!'ebUtbblJ' presumed....
we J:De&n that the aod&"Y and ecrmomk'aJ.b'
~~ of IDJ' iIIdtt'iclual Wbo .
is a member of one of the UOllPl is DOnIIal
1Y usumec1 by the reciPieDt. With the ex
ception of pencms whole oncms are from
Burma am:! Thailand the members of these
presumed 11'OUl:'S aft exactlY the same Der'
101II whO aft ecmsiclered U) be minoritieS for
PUf'PORS of the 1 23.5 defin1aon of ·-minori·
ty:'

1Dd1Yiclua1s Wb.aR oriIiDS an! from Burma
and Tbltland are not pnstUDed to be aaciaI·
ly and eeonomica1b'~ iD.diYid
uals for J)U%'POIS of SUbpart D. Tb.is meaDS
that finDs owned and c0mr011ed by such in
divUhI&ts &1"e eJiatble to be coaaide"ecl II
M:BEs for PW'PQ15 of PRA.. NB:TSA and
other DOT fimmdal aaiuanee proar.ams
but not as disadvantaaeel tmstr ega for .par.
pose.sof FBWA. tl'K'TA and PNA proar.ams
(:.u:Uess their OWDef.S aft ctetenniDed to be
lOdally and ecoJP01'!'icaDy c:IiIactra:l:ItaIed. on
an. iDdtVidual buill, It SBA ct.eter:rD.1DeI any
addltton&l I1'OUJII to be Dresumpt;iftlY ao
ciaUY and economi<:&1b'~
these I1'OUPS wm become eJidde for ccmateS
eration &5 owners of~ busir...
es on the same ·buiI II ·Black AmericImI.
BisDame AmerieaDI. aDd members of the
other presumpttve I1"OUPL

A rec:ipient may. throuCh tts certtfic&tUm
~ determine .th&t iDc:ItViduaIs who
are not members of any of the~
croUPS are .soc:i&llY and economicallY ctiIad·
vantaaee1. on this buis. for example. dis
abled Vietnam veterans. Appalachian Wb1t.e
males. Bastcl1e .Jews. or any Other iDdtvid
ua1s Who aft able to demOlaSU"Ue to the re
Cipient that they aft socially &Del economj
ca1lydisadvl.nt.apd may be tre&tec1 as eliei·
ble to own and control a~ buai
nea. em the ame basis as a member of one
of the ~ttve .Cl"OUJ)S. It must be em·
ph&lazed that these iDd.tt1d~ aft not de
ten:niDed to be aodaUy &Del ecotlc)fIueally
c1isar:tVantalrec1 on the buia of their UOUP
m~. Bather. the aodaland ec0
nomiC~ of each mUlt be deter·
minec:l on an iDd1iid.ual. c::ue-byooeue buts.
Guidance for malrme these determma.t1Ons
IS found in~ C.
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Itbzue iI ftZ7~ "I'be from
wtaiCh aoa1S lift ca)ctJ"led • DOt me tot&l
amomtt of mcmeJ' whtCh each feciPieBt ft
ceiva tram P.B:WA or PAA or t7KTA. It II
t.be amount of money that the recu:nem. a·
pends tn DOT..nisU'd com:racu. Pund& tb&t
the reciPiem does not t'XJ':)t"Dd tn CODtl'aCta
(i.e.. fu:adl~t by an PBWA or PAA recti>
Mat to aaauire rjpwt·....,. or otbeIw1Ie
"ac::QUire bmd or pay its own employees to au·
penile~ fundi uaed bY -an
"'O'KTA recipient to pay aJa:ies of bas drive
eft) not pUt of the baR from whic.b. the
overall 10&1 II c:a.tcW&ted. OnlY thole funds
to be expended. by the recipient in conuaets
aft avai1a.ble to create c:onuaettnc OPPOl'tu·
nitiea for diaclv&ntalred busmesses. so only
these fu.nds com.priae the baR from which
I'oala for the me of d.isadV&nt&eed busines&
s aft calcullted.

The first e:ateIOry of proarazn funds to
Whieh SubPart D applies is Pedera1-aid
hichway funds authortzed by Title I of the
Act. The aeeond eateI'Of'Y is urban mu:s
~ funds autbon:zec1 by Tltle I
<i.e.. tmersrate tra.Dlfer and :substttUtion
fundi> or Tttle m of the Act. The th.trd eat
eaory • fUDda authorized by Ttt1e I. T1t1e n
(except IeCtion 2(3). or Ttt1e m of the Sur
face~ ..Aasistance Act of 1982
which were obllpted on or after April 2..
lR'7 <the eDaCtment date of the ST'ORAAl.
The proviaioDl of Subpart D also applY' to
the PU..ectmmvn:erect airport funds author·
tzec1 by the Airport and AirWaY Safety and
Capacity EQaDSiotl Act of 1m.

S«ticm 23.14 Submtaioft of 0t:1m:11l Goc:W.

This section conc:ems the pracedures for
submjasjon of overall Ioa1a to be used by re
c:tp1elltS of funds covered by this subpart.
ParacraPh tal is inteDdecS to avoid the 1mPO
sitton of new administrative bUrdens on re
dPiema of relatively loW am0unt5 of DOT
financial aatstanee.. This paraaraph pro
vicles that onlY -thOR recipients who &ft. re
Quired to have MBE proerams uncler 49
CPR Part 23 must comply wtth the coal set
t1DK reQuirements of .Subpart D. This in
eludes all state transPOrtation aeencia who
receive FBWA funds and tJM:'I'A recipients
Who receive at least 1250.000 in UMTA c:ap
ita! and~ funds. exelusive of fUDds
for tra:ns1t vehicle purehases. or $100.000 in
lJ')[TA plannine funds. Rec:tpients of FAA
airPort Proer&m funds who receive P1anntn&'
funds in excess of $'7$.000 or more than
1250.000 (ceneral - aviation airpor'ta>.
1400.000 (non-hUb 1ir'Porta). or J5OO.ooo
<hUb a.trporU) in PAA uststance aIIo must
aubmit overa11lO1lL 1JKTA or FAA rectpi
eDtsWho are not reQuired to have an MBE
procram. by 123••1 need not c:ompb' With
the IOa1 etUDe J)I'OYiIiODs of SUbpart D.
~ (b) deIcr1bes how f'e(!ipleDts

calc:u!aCe their overall eoaJ,s. R.eei;riemI of
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PBWA tmsct:s .·UR u Ute ... fen- calevblttne
their~ sa&l .n..~ ftmdl
tMt. the fedPleDt wfJ1~ m I)()T......
aaaUld COftU'SCCa ID Ute fortbearnUW f-..l
)'eat. P\mda authoftlr,ed bY aecucm 202 01' tbe
STAA are comtcaerec:t to be Pecteral-aid hi&b
way fUDdl for UUI pu.rpoR. Pot tD4TA or
FAA fUDdL the bUe is all PederIJ funds
<exetUlWe 01' fUDdl to be~ for trazl.
Itt 'Vehicle puretsues) that tbe redPient wW
eZPetU1 in DOT.eniPed.~ in the
f~ f1lCa1 )'eat. The OKTA or FAA
A4mimSt1'Uor may. boWeVer. allow reciPi
ents to bale tbeir aoa1s on Peclera1 funds re
ceived for a. partiCWar srant. proJeCt. or

. arouP of.lft,nta en- projec1;L
The~t isa~ tbat ~tl>

may DOt be aware of the exact amount of
Federal fwets to be receivecl or to be uaec1 m
PederaUy-usiSU'd eontnets in the forth·
comq fiscIJ year. However. 1t is reMOnal:tle
to expect tbat reei.pient& will have a claae
enoueh projeCtion ao tb&t they can deter·
mine a rea.scmable~ for cUI&cSva.n.
taeec1 busiDes~ exp!eued in
pereentUe terms.
~h <C) provides that. 1II1th the ex·

eept.io:n of U'MTA or PAA t'eCi:PieDt5 ea.lcu·
la.tinI' their loaD ona I1W1t or projec:t basil.
each UMTA. FBWA. or PAA reeipient
which must sutu:mt. an overall .eoal is re
Quired to do aoby the AU8UIt 1 preeedtDC
the beIU1t1Inc of the ftIc&l year to wtW:h
the .coals &Pl)ly. Par eumple. 10&1 submis
sions perta.iniDc to f1lCa1 Yes:" 1185 are clue
Aueust 1. 19M. In the cue of Piscal Year
19M. DOT eXPeCta reciPienu to subm1t
their overtJl lOlls for ~roval _ e10Ie to
Auaust. 1 as possible.
~h un provides that. if the redpi

ent is submittina- a Ral of ten percent or
more. the redpjent aimJ:t!Y aubmtts the Ioal
under the proeedures of t 23.46<C)01 tbi5
part. exactly m the manner tb&t.coalI have
been reQuired to be subm1Ued under the ex·
istme reculatton.
~h (e) concerns the att.u&tion in

which a reciPient is reQuesttJ:I& approval of
an overall coal of lea than ten percent.
Such a red.J)ient is reQU1I'ed to comply 1II1th
the steps Rt fonh m 123.45<,). However. 1t
is reQutrecl to take three addlttonal steP5.
Ftrst. tt mut aubmtt a ,u.tU1c:I.t1on for tts
request contatntne the tnformat1on Jiated in
f 23.65.

Second. it mUllt. eDIm'e that the request is
~ or c:c:mcu:rrecl in by the Governor of
the state Un tbe cue of a a:a.te~.
tion aaenc:Y)or the Kuar or other elected
offic:uLl l'es:ponstble for the~of a
mass ua.n.stt a.aenc:Y. If the offSCi&l J'espcmsi.
ble for the operation of a J:DaI5 U'&DS1t
aeeney or .a.trport spcmaor is not a MaYor.
another appropriate eiec:ted oUldaJ or offi·
oIJs shou1<1 provide the~ or c:oncu:r.
renee te.J- a County Executive. the Chair·
man of a. Boan1 of Direetors fen- a traDI1t au·

t.tlOrt.U' COII""_ of etecteel offtcialL etc.}.
The ftUOI1 for tb.I:I reQut:emeDt tlJ \0 emure
that a reQuest for a 80al of lea t.mm ~
percent bas the .....,m. of the raponatb\e
elected offleW. This mould helP to P1"tMl\t
frh'olous reQuests or requeRS t:lUeO I01ely
on the views of the non-eleeteC Staff of a
state or 10eIJ~. It is also mte:nded to
proteet the De;lartment from beeaminc tD
valved in a dilqreement betWt!el'1. for exam
ple. a a:a.te~onaeeDCY and a JOV
emcr over cIisadVantUecS bustness poliCY. It
wU1 also si8naJ to the Department that a re
Quest tor a lower JOIJ bas the backinc of
the hiCheSt responstble elected official in
volved With the ;unsdietion.

The third reQU1T'ement is th&t. before
makinJ a. reQuest for a JOIl of less than ten
perc:ent. the rec::i;nent must consult With mi
nority &Dei aeneral eontra.etinJ usoc:i&t1om.
community orpnizations (particularlY mi·
nority c:ommUDity orpntzatiODS> and other
officiais or orpniPtUJas wh1eh can be ex·
pected to ba.ve informl'Cton coneeminc the
avaJlabnt1:, of diladvantaeedbusinesae:s and
the adeQuacy of rec:iPieDu' effolU to iD
c:re.ue the~ of such businesHI..
Tbia COl:ISU1tabon neecl not mvolve a formal
~ comm.ent perjod... However. 1t mould
tnvolve c:omaet beuveen responstble
offidal(a) of the recipient and ~ta
tives of the orpniPtionsconsulteel wtuch
ahoulc11Jao have the opportUn1ty to provide
wrtUen tmOl"JD&tion.

The P1"QVisiDn is buec1 on the belief that
the orpntz:lttons consulted are lUtely to be
in a poaWon to live the recipient usefUl m
format1on~ the avaO-bility of diI
~ buatneaes and the e!feet1veuea
of am1 problems wtth the recipient's efforts
to inereue cIisadVantUecS business part.ic1.
patton. The tnform&t1cm aoucht in the con
sultatkm is intended to incluce the VieR of
the ccmsu.lted parties on the polnu Usted in
~h ta)-(f) of t 23.85. Such informa·
tion. is imlKn'tant to the recipient In fcmz:m.
lat1nC a request for .. coal of less th.an &en
perc:ent. the Department m enJuatme sueh
a. request. and to both the recipient and the
Department in &ttemptinJ to determ1ne
wbat additional steps woUld be appropriUe
to inc:re.ue clisadvantaaec1 bUs.ines& J)U'tiCi
J)&tion mthe future.

There may be some.~ tn
Wh1eh a redpient will have faf1ecl to ccmsu1t
wtth a pa.%'U whose information could be
very useful to the formulation and t!'V&lUa.
tion of a request for a iroalless than ten per.
cent. If the Adm1nistra.tor becomes aware of
such a cue. the Administrator bas the cua..
cretton to ten the redPtent to CO back and
consult w1th that pan,. Pendtnr this fur
ther CODSUlt&tiOn. the Adm.iD.istra.tor would
not &l'PzGve the reQuest for a~ at lea
than ten J)et"Ce%lt.
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Sectioft. %3." ComJ)li4=e.
~h (I.> paints out tbat compllanee

With Subpart D. as~ from .com·
pll&nc!e With other IXH't1ODS of the l'eI'Ula
non. is enforc:ec:t throUlh I 23.18 rather than
throush Subpart E at the recu1&tton. For
exam.ple. & recipient's fallure to bave an ap
proved overall eoaJ. as reQuired by Subpart
D would be treated tmcler 123.88. A com
pla.1nt of c:tisc:rtm1nation apjnSt .. redJ)tent
by &~ cli8&dvantal'edbusmest
would be handled tmeier' the procec1u.res of
Subpart E..~ (b> and (4)(1) l1st
the three c:1rMnMta.nces tn Whieh .. l"ed;)tent
may fi.bd itself tn D01""'OZI1Pliance W1th Sub
part D. These are the onlY ·three c:trcwn.
stances m wbicb & J"eC1J)ieDt may be found
In nODCOlZ:Q)1iaz2.ce 1Irtth Subpart D. While ..
red;nent may be ill noncomp1ja:nce wtth "S
CPR Part 23 for other reucma. these other
types of DOncomz:tli&nl:e are handled
throUCh the proeeclures of SUbpart E.

Pa.racral:th {b> names the first t1ll'O sttua·
t10ns in which .. reciptent may be found in
noncompliance wtth Su~ D. Ptrst. the
.redPlent c::a.n be in noneom.pUanee bYf~
to h&ve &n &pprovf!'CI overalll'OlJ as required
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~ delDQIIIltI'Ue to the rec:iDteftt
tb&t tbe1 baft IlIIIIde~ faith effOftI U)

dO 110- It .. e:cmeetftt:e tb&t a .rec:tIfteDt
would baW .t e:emuact ao&la c:ammeDIU
rue wW1 u.s ovenn IrO&1. WOUld baft~
&PDrOprtIU ICl"UtmY to the daimsof CO&
~ that the)' ma.de unsucceuful but
aood talth elforu U) meet these eontraet
~ ud a'tll&l"ded eomracu to com:raetors
Wbo dic1 DDt meet c:omract ~ in a
DUIDber of tDstU1Cf'S COllec:t1veb"; tbeR c0n
tract awants would cauae tlle reciPient to
fall below u.s overall &0&1.

The Admmistt&tor may take drc'um
stInC"S of tbil kmd iDto aecount in cieter·
miD_ whether .. !"eC1J)1eDt's f&Uure to meet
ttl overall aot.1 ... beca'. of factors
beyemc:l the rec:iPtf!Dt'. CODU'01. In clotzw so.
however. the ActmtnUrtruor t.lao wouJd eon
sieler the oecree 01 ac:nwJu' bY the re.ciJ)i·
era of contractors' claims 01 umu.cceaful
~ ft.1th efforts ad.the effona the reciPi·
ent made in onterto ma&e up for .s.hortft.l1I
in particula:r CODtnCf,S aDd preyeDt s=h
ahort1&DI in otbet' CODUIIClI.

t! the reciPient's exptaD"tton that factors
beyemc:llt5 conUOlpreYeDted acbie'IeDleDt 01
the overa.Il aot.1 is deIermiDed bY the Ad.
mizIia'trat,or to JuatUJ' the 1aDUreto ·rach
the aoaJ. the matter is eloIed. If the .redPi
ent dOes DDt pnwide aD expUmttton or if
the~ ctetermiDeS that the re
dZ»ent's explanatlOD is DDta4eQUa&e. the
Admin.isU't.tor mu taR the addWcmal aep
of dU'eCt1J::Ia the '1'eCipieDt to take &PPl'OP!i
ate remectit.l &Ct1OD. R.emecflaJ action in
c1uciap~ at.epc to improve. diad
vantaPd buSIDeII J:III,IUdJ)GItJon.. such as ad
d1ticmal outreaCh. "'ance to c:liac:lv&D
tapd buainaaes or. where not iDCODSiItA"Dt
wtth sc:ace or locIJ law. tlleu.se of~
In order to take the remecIi&l~ wb.ich
the~ prescribes. the rec:iPient
may have to devote addlticm&l resources to
the task.

PaUure or refusal 'by the recipi,mt to take
these remectiaJ aes:- Is the th1rd form of
nonc:ompl.iance With Subpart D. The De
~t want.& to make 1t vef7 c1elIrtbat
fa.1lure to meet an overall coal. u mch. does
not const1tute llODCOIDDUlmce wtt.b Subpart
D. However. if the rec:.tpieDt. falls· to meet
the 101.1. does DOt. -f1dtetm1.bt expJain 1tI
fl.1lure to meet the •..-1 u betDc beYcmd its
control. t.Dd then faiJa or ref... to take re
mectiaJ~~ bY the Acimintstra·
tor. 1t WOUld be in DODeaDll)Uance.

Pa.raaraPb (e) aeta forth the~ of
A.Det1ODI for reetpie:Dt ncmcompUance UDder
8u.bPIrt D. T'heIe JMCtiOns are the -.me
meuures that are 1.ft8able to the PBWA.
lJ':KTA or FAA~ wtt.b respec:t
to the fa.1lu.re 01 .. rec:tJ:nent to CIIZ'r7 out any
condition of rec:eiv1nc Pec1er&l ftnancial ..
aistanee.

&c.c:ioa D..6f~ Prrx:ec:t/.'I'f!.

TIle propaaJ in the NP1U4 U) make the
prepamptlOD of social aDd eecmorrue diad·
~ re:bUaattle eauted some c:oDNalon
&1DODC~ Who commented.. 'Tbf!)1
uked whether this meant tha.t they bad to
1n'fts1:1pte Ule social aDd economic stI.tUs of
each btJ"ineil owner that soucht cert1ftc:a.
t10D for proaazas eaverec1 by Subpart D.
:rt1f!Y alsO· . aakecl bY ..mat erttf!ria. and
throuCb wbat ~. the rebuttable
~wou1d.be applied. .

This seeUon is tntenc:ted to answer these
questJom Ptrat. the basic meaninI' of ..~

-"RUT'IPtiODof 'aocial me economic clia4van.
taae ia that the reciPient auumes that a
member 01 the ctesilnate<l IrOUpS is lOCit.lly
aDd eccmomi",Uy dilactrantaeect. In maki'¥
certUiC'tlOD deeiatom. the recipient relies
OD t.hiI prarunpttOl.l ad cioe:r; not mve:sti
I&te the social aDd economic statUs of iDdi
viduala Wbo fan tDto one of the presumptive
IJ'OU'I'L

However• ...,.. tb&t the~ is
rebUUatHe m.eam that I. third party may
cba1leDa'e the aetU&1 aodal ancl/or economic
~ of a busiDesl owner who bas
!eeetvec1 or is aeekiDC eerttfic:at1on for his
firm from the reciPient. The proc::ec1mes 10r
makin, aueb & cballenee are apeUecl out in
this aectioD. TheY are .t forth in cleta11 in
123.. aDd are buically ae!f-explanatory.
Two I'Ointa cieae1"Ye emPbaIis. Pirst. the pro
cectures are i1IteDded to be informal. B.edpi.
e.ma are DOt reQUtred to eaabJ:j,Ih e1aboI'aIe
court--Uke t.:ribuDaIS. UIe .met rules of evi
c1eDce. etc. Second. wb1le a cba1kmee is in
procress. the presumPtion of soeit.l and ec0
nomic d.isad9a.lUace remains in e!1ect.
Therefore. U .. firm has been een:tfiec1. a.ncl
the aodt.l and ec:onomie ciis&clV&Dtqe of 1tI
owne!" is UDder~. the firm CODttn
ues to be certUied a.ncl f!liItble to be' CODIid·
ered. I.~ business for PU!l'OWS
of the redpient's DOT·usisted contrae:tiDe
aet1vtUes.

Amenctmeftts to § %3.41(4)

The NP1Ul I'I'OPORci to make teetmiC'l
amendments to i 23.41<1.)(2)(1) a.ncl
I 23.4.l<aX3XU1. These amenciDK!nts addec1
acldt.t1cma1 tJM:TA fUDdinl' sources <e.e. See·
tion tAl to the list of sources from wb1cb
funds would conUibute toward the thresh·
old amounts for· determininl whether
UKTA recipients bad to have MBE pro
crams. There were no comments on these
propoeed. dwnps. These amendment:5 are
acioJ)t.ed UDCbaDaec1 from the NPRK. The
fiDalrule mat.es sUnilar amendments to
1 23.4.1 <a)(2XU) aDC1 <I.X3><I1U.
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~~S~D"tM
~ of49 CFll. Pcft D

In oraer to prevent~. the De
PUUDeDt W'&ldM:I to re&t&tethe re1atkmshtP
bet1reen SUbPart'1) aDd the rem-meter of 4t
CPR Part 23. tJnder U CP.R Part 23.··c:enam
1"eClsuenu aft reQuired to haft MBE pro
&rams. It i& onlY thtlR~ .be are re
Qutred to foUos' the pro'rilJioDJ of~
D. Recipien'tS who must Jmplemen~SUbDart
D do so onlY With res;leCt to their PB'WA
and t1!t!TA proerams cited in SutJpart D.
PorexamPle. a st&te c:tePartment of tram
pOI"t&tlOn reeeivme funds trom PBWA.
UMTA. NB"'I'SA. FRA. and PAA would be
reQuired to follow the SUbpart ]) 10&1 proce..
C1m'eS With respeet cmb' to tu .FHWA &Dd
OV'I'A funas. It would DOt be requi1'eC1 to do
so tOT tts PAA. NHTSA. and FRA fUDC\l..
The rectPient would continue to follow an
app~icabie proceclures of U CPR Part 23
With respect to the FAA. PRA. aDd the
NHTSA funds.

With respect to PBWA ucI tnrTA-usiIt
e<1 prolfl,mS. recipients W1ll now set only
one OS eoal. at both the overall and eon·
tract~ level. There are 110 loa8'er sepa.
rate DBEand WBE ~ R.aUler. the
sincle DBE ·coal appltes to an DBEl. Wheth
er they are owned aDd ccmuo11ed by minOri
ties OT by women.

The c:ontraet award proeec:lures 01 4t CPR
Part 23 a;JPlY to c:ontnets under SubPart D
just as theY do to c:omrac:ts underotber pr0
VIsions of 49 CPR Pan. 23. Bectpiem5 .may
awa.n1~ to tluR sucreaful bidden
who meet com.ract Ioa1s or deJ.'Donst1'ate
that they made cood faith efforts·&o do so.

Rectpients.must eertlfy the elic1biltty of
firms to pU'ticiJ)&te under Subpart D Pr0
grams just as t!1ey do With respect to pr0
grams covered by other provisiom of 49
CFR Part 23. For businesses ownecSand con·
trolled by members of the~e
groUpS listed m the <1efinition of aoc::tany
a.nd eeonomieally d.isadVantaeedindtVtduals
in SUbJ:)art D. the eert1ftcatton .1)1"OCeSS 1$.
v.ith one exception. exactly the .same as the
een.ifiC&uon proeess tba.t bas existed an
along uncler 49 c:PR Part 23. "I"he exception
is th&t mctividUaJs With onams in Burma..
Thailand.. and Portupl are presumed to be
socwl}' and economically ctisadvantaeed.
They can be e1i&ible tmeler SUbpart D only
if they successfullY demoDItrat.e to the !'e'
apient that theY are IO('jaUy and «onomi
cally disadvantaaed as indtvietu:als.

However. bustne.Des owned and eontre1led
by ind.ivic!uaJs With onctas in tbeR coun
tnes conunue to be elie1bie minortty busi·
nesses unc1er other provisiom of 49 CPR
Part 23. "I"he ~t is that these firms may
be certified for partiapation in FAA. FRA..
NRTSA. or other DOT·assisted~ as
before. but must make an ind1Vtdu.a.l show·
tni of social and economic c1is&dvant&&'e 10

• CPR lull'lIle A (lG-l-altRtieft)

O!'der t.D _ ftI&Z'decS » eUIIblf> to panx:s..
pae.m!'SWA aDd 'OKTA Pf'OII'UCI& .. cUI
~ btl,,!? IIUI 'The -.me l'eCIU'Ift-
meftt tor &D iDdR'lCbl&l~ of
aodal mel ecoDOmic'~ applla CO
&:QY 1Dd1vidual who is Dot a member of ODe
of the~ve CI"OW'lL sw::h as a DOl'l'
m1norit)' woman.. ..~ J)eraon, etc.

~ P"roeettvPa

SUbItantiaJ ecm.c:ern bas been expressed.
about the mfntration of DOT-uaiSted pro
JramS bY -mmts"-bus:tr1aaeS that cwm to
be owned and ccmtrolled by minor1tles.
women. OT other disadVaDcaced ind.ividuall.
1JUt"""Wh.td1; 1n 1aet <aft metis1ble for partido
pation is DOT.....mted~ » KBEI.
WBE:s OT diIactvamaIed btzstnes:ws.

The~ waDU to take this Ql)I)Of.

tWltty to reempba.size the import:a.nee of
scrutinY of an firIm~ to partidpate
in DOT ·sststed~ We belie\>e
stronalY t.b&t reciPieDta ahould take proa=t
actiOn to·t'!DIUl1! tbat onlY finm~ the
e1iafb111ty e:rtterta. of 4t CP'!t Psrt 23 partiei.
JJIlIU AI MBEL WBEa. or c:liIaclVantaaed buai·
neues m DOT..enifted procrams. This
m.ea.m not cml:f tb&t reciPients mould c:::are
fully checIt the eJla'fbI11ty of firmS &PJ)!.YtDa'
tOT certWcatkm for the first time. but abo
tbat they Jhould revtew the elicfbmty of
ftrml W1th eststtnr~ In onler' CO
emure that theY 1ft still eu.tble. A firm's
cirnZ""tIDCN orpnjptkm. owne1'ShiP or
c:cmtrol can ebaDIe over dine. resultinr in a
~ firm beeomtnr ineu.tble. A
aecond. look at a firm pre\'1Oualy found to be
el1Iible may reveal faeten leadin&. on ~
newec1~ to a cletem:Unatton
tb&t It is iDe1il;1ble.

4t CPR Pan 23 does not. as presentlY
d.ra.ftec1. J)!'elIC:ribe a.J:U1 partieular proeeclures
for act10Da bY reciPienf.l. to remove the eli
etbl1tY of f.trmI tb&t they have previoUllY
treated u eUIible When. a reciPient comes
to ·beUeve that a firm wtth a CU1'l'el1t certlfl..
e:aucm 1$ not elicible. the])epartment rec·
ommends that the reeipients take certain
stePs Detore removinI the fimf5 elIr1bllttY.
The reciPient should inform the firm in
wrttinr of its c:oneems about the firm's eliri
blUty, lift the firm an opporwmty to re
SPOnd to the8e c:oDCl!Z'DS in peraon and in
writtnr. and provtcle the firm a written ex·
plamtlon or the 1"l!'&lIOm for the redPient's
ftn.a1 d«iIion. This proces& may be brier and
informal. For example. the finn's 0J)p0rtU.
nitY to respond to the reciPient's CODCe'I'DlS
need not involve a formal court-tYPe near·
iDe. BoweYer. in the interest of ensuriDI'
tb.&t eJiribility 1."eII1Oft1 <ledaio:ns 1ft mac1e
fairlY. the:Je steP5 mould take plaee before a
firm's elil:tbWtY is re.moved. The Depart
ment believes tba.t such a proeec:lure in 10
c::aDed ··dec:ertlflcatiOn.. cues wID mace the
procec1ure fairer and better a4mintatra.t1ve-
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1)'. u wen .. help ..event UllftfXe J7 1m>
eeclun1 )WI&UCm. Pl......ectures of UUs kiDd
are DOt a~~ but .tb.e
I)ez:lanmeftt beBews t.b&t..u ,. lIIlIUer of
DOliC7, that theY.are .ac:lYi8a!:de forl'~
to use.

Once a~ baa made a ftDa14ecision
on eentfi<:::UiOft. ttuLtaetermm-tion aoes
into effect~ With respect to the
rec:iPient's DOT..ssisted com:nr.cu taee
i ~)l. .U,. firm UIat baa t»een cleDied
eert1ficatJon or has been c:lecertifiecl &DPe&ls
the reciPleJ1t'.$ acuon to the.~
uncier f 23.55. or i! .. third .pany eh&ll.enees
the reciPient's <iedsion to certify the firm

..u.ncier_i:l3.5S-tbe~ actiOn rezna,im
in eUect unt1l .and un1eIs the I)ez:lanmeftt
makes a. determination UDder 123.55 revers
inC thereciPient'saetion The reciPient's
actIOn is not staYed dur'inc the pend&nCf of
a f 23.55.appeal.

For ex&1'ft1)le. i! a 1"eCtI)ient baa deeert!fied
.. firm and the .firm a.ppaJs thedecertfftca·
tion to DOT. the firm remaiN iDelJe1ble for
~ u a dila.d'aDtaPd business
with respect to the rectpient'a DOT....uted
ProtrramS UDtiland tm1es the Department
finds that the finn is elieible- Likewise. If
the recipient has eertUied. the finn as e!iIi'
ble. the firm ftI'NItm· eli1ib1e wb1le tbeDe
pan:ment.'s CODSi4eI'ation of a third party's
ehaIJeap to lei eUCibltty is per:adinc. The
Department has followed thiS p01Icy and in·
~ of its reculattcms ccmststently
under the existiDC rule. and we wID ccmtin·
ue to do so With respeetto SUbPart D.

There is onlY one exeepttan to this rule.
5ec:tion23.5S<c> provlctes that. in aoPropr}·
ate cues.. the seereca.r.v may denY the firm
in question eUctbltty to P&!'tiC'iplteu an
M:BE (ordisadvantaeed busln eg> on DOT·
assiStedcont1'&CtS.1et dur:in&' the pendac:y of
the investie&tlon, after ProricliD& the ·firm
an opportunitr to show c::I.WIeby wrttten
statement to the Sec:retaY why this should
not oecur. This~h is tntendecL. and
has been consistentlY~ and U>
plied by the .Department, to eover onlY ,. Rt-
ua.t.ion in Whim the rec:1Pient has 4edded
that .. firm is euctble .and a thinl party has
challenced the eorreetnea of the redpient's
detenninat.ion. AI .. matter of POliCY, the
Department be11nes ttuLt the award of eon·
traCtS to .ine!1aible ftnm is a very serious
blow tothelnr.earttr of the Department's
procram.. ConIeQuentIy, If it &;)pe:CS to the
Depa.nment that a cb.aUeD.&ed firm's el.iei.
billty is in serio_ 4ouDt.. the Department.
under I 23.55<c>. can ~ly
"enJoin- the firm's partictpat.icm pendinc a
f1n&l deten:ninat1on on the mertt.a of the
chaJ.leneeto its eertUtcatton. This proViaion
does not. however. authori:R· the Depart.
ment to maintain a firm's certtf1cI.tion in
e!1ect penc:hns the outcome of the t 23.55
Appeal. when the reei:lient baa refWlecl to
certify or has decerttfied the firm.

£41 PR .334G. .JalY 2.1. lII3. u am.ended at
52 PR. 31231. OCt- 2l. lII'Z: 53 PR 1128'7.
May23.1H8l

A..PP!::lcrr.: B-Dz:n:umrAnoMS OF
Bvsnn:ss SID:

In de~injnrthe eliribilltr of businesses
for pU1'PQlleS of 4i CF.R Part 23. reapients

-mUll .c:tetenJziZIe whether or not a. business is
a ama1l busmess concern as defined by sec
tion 3 of the Small Busmess Act. If a busi
ness is not a amall bUSIness concern accord·
inrto these standards. then it is not elie1ble
to partidpate as an MBE.. WBE. or cbs&d.
vant.aaed businas under 49 CFR Part 23.
This is tnle even thOUl'h the busme:ss ma~"

be 0WDec1 and eonuolied by minorities.
women. or SOdaUy and eeonomieRUy diad·
vant.aaed tDdtViduIJs and is elie1ble in all
other re:spec:u. Even a firm eert1fied by the
SBA under the 8<a> s:rrocram is not eliItble
under t.b.is reeulation If it is not a. small
buaineu

In~ Whether a business is a
msaIl baa!S" concern. recipients ahoUld
apply the st;8nc:1&.rd5 establisb«l by the
Small Bmh !S"~ in 13 CPR
Part 121. In partieW&r. redpients ·.sboWd
refer to f 121..3-8 cDeftDttton of sman Busi
ness forGoverm:uent Procurement) and
f 121.3-12 me11n1Uon of Small Business for
OoYermDent Subcor·:aetors>' This appen.
dix lists the most freQuent applica.tiom·of
these seettons to the ltindsof eontraettDc
done by PB'WA and tn4TA recipients. Por
in1orm.ation on types of businesses not
listed in this appendix (e-i.. manufacturers>.
recipients sbould consult 1121.3-8 and the
~cesto 13 CPR Part 121.

Rec:xpiems should apply the followinz size
standards:

1. Subeon.t7cctt 0/ ~lo.oOO or ia.r A' busi·
ness is small if. ineluc:IinC its affiliates. It
does DOt have more than 500 employees.

2. Subco1Unzt:ts over 110.000.41&11 prime
~.

A bUsineIlS is rep.rded as small if It meets
the foUowtnc .crtteria:

(a> Coutn&ctioft..
(1) GeDera1 Omstruction (in whim less

than 15 percent of the work falls into one of
the eateaories 1n~h (2)>: The.finn's
avenae azmual receiJ)ts for the three pre.
ceclinc fisc&l years c:t.o not exceed $12 mil
lion.

(2) S;lecta1 trade eontraetors:
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Pt. a SuDItt. D, .... C

tty) Tbt iDtIMcl'UlJ'. JIOCial~e
IDQIt be c:broDiC. )ODCIt&ndi11C. aDd subltazl..
tiaL. DOt .neer.ra. or im,."tficem TYPically.
.. n,ms.be.r of lDddeDl'am~ .. person',
aoeiI.l~. oc:ct.U'1"mI over .. SUb
stlntllJ period of time. woUld be neceaary
to ma.ke .. succ::estul d&im.. O.l\l&llY. onlY by
demoDItr&t:inI .. series of obWa.clel which
have impeded one's I"f'OIm!I5 in the bUlinea
work! can an individual demoDSU'&te c:hron
tc. lftDlSW"dinC. and substantilllOdal em-

- aclvan~.
(V) The inctiviaua,r. SOCi&l ci1saCva:ntaee

must bave nep.tJvelY affected tus or her
entrY into. and/or advaneement in. the busi·
.ness woriCt.

The <:loser the indiVid.u&l can link aoc:i&l
diaaclvantaae to imJ;aaJ.rment of busmeu 01>
J)OJ'tUnities.. the stro~ the cue. Po!' ex
ample. the red:ltem mould plaee Uttle
wei&ht on IlDi10YtnI 1nc1ClentI experieneeQ
by an indiVidual which have had. UtUe or DO
imPaCt on the person'a career or bt'SineD
cleft1opment. On the other hand. the redPi·
ent aboU1c1 place lm!&teI' weiaDt on c:oDa:'ele
oc:c:ummc:es wtUc:h have tanetblY c!iad'9an.
tqecI an iDdtvi4ua1 in the buaine:s5 world.

(2)Z~ oJ Soci4l Dia'44'DC1'U4ge- The
redpieDt ahouk! enteJ"t&in any relevant m
deDee in aupport of &J1 mdivtc:tua1·s el&Sm of
social~. In ac:tdition to." person
al statement from the inc:livtdu&l eiatminl to
be todaUy diIaclftntaeeeL such evidence
may tDducie, but 11 not l1m1tee! to: third.
"PI1'tY statemel1tI: copies of administrative
or jUdicj&l ftDdtna:s of discrtmina.t1on: IU.'lQ
other documentation 1n aupport of m&tte1'S
ctiIctIued In the personal statement. The roe
dpient shoUld particularlY consider and
place emphasis on the folloWine experiences
of the individUal. Where relevant: ed.UC&tion.
emplOyment. and business historY. However,
the indiviclual may present evidence rel&ttn&
to other matters IS wen. Moreover. the at
tainment of .. Qualtty ed.ucIItion or Job
mould not absolutelY clisQualtfy the· tDdivtd
U&! from beinl found socially~
if sufficient other evidence of soei&l diad·
vantaee is presented the recit)lent.

m EttUC4tion.. The recipient shoUld ccm-
sider. IS evidence of an indivictual's aoda1
~ cteni&l of eQual access to busi·
ness or PtOfesaionaJ. 1IChools; aenial of eQU&1
access to c:urri.cula; exclusion from IOd&1
and profession&l aaoci&tton with S'tUdenta
and teachers; denial of ed.UC&tiona1 bonon;
IOd&1 P&Uema or pres$1U"eS wh.ich have dis
courapd the 1DdiVidu&l trom P\USUiDI ..
profellicma1 or business eclw:atton; and
other Ijmflar :factor:L

(j1) Em~ The reciPient. mould
ccmaider. as evil:h!!DCe of an .iDdividuar.
soc:ia1~ ctiac:ri:min&UD in
bi.I'taC: diIcri"'ination in promotiaDI IDe!
other u;pec:ra of proteaioDIJ ..dva%lC"mezu;;
dtIa inlinat1cm in pay &m1 fr11We beDef1ts;

av.~be 10mId t.o_ ......u:r
aDd et;_am"u:r~ on .. cue""-cue ..... If .anWdtVidual. recaue:as .tbat
bta or he!' bUilTIS be eenwecs as an eUable
clia.d'faft~ .IX", IS UDder SubDart n.
the ree1PteDt. as DU't of lei cenJ.ftcllttoc
Place-. is ,......tble tor maktne .. ctetez"mi.
nattoc of .au aDd eeo-"iI'XIIiC di:a&tVaDr.qe.

III INk*"~ of .IOCi&l aDd
ecoraomk~~ .hoWct_
I\Ii&teCl tw the foJ.knriD& atloDda:'d:L wbieb
have been &doJ)teCl .from materials~
bytheSBA.

A. Boa"l Dz:a.uwAJITAGZ

(1"-~'of'Soeicl"~ In
order to determine that an inctiVidU&! "is so
ci&UY c:tiAdftntqed.. the reciPient must
eoDC1ude that the iDdiVtdU&! meeu the fol
lo1IVttIC standllnts:

m The iDd:ividual'. aoeial~
must aem from bta or her color: nattcma1
oriain: aenaer. PhniC&l handica:p; lema-term·
residence in an em'D-CjltmeDt iIola.ted from
the maiDIt1'eam of American society: or
otber similar C&1.IR be70Dd the iJldiVtdual's
ccmuoL The mc.tividual c:umot establiah
social c:IiaId'vanta&e on the buia of factors
Which are eommon to sman bt.JI:iDeg per.
acms who are not aoc:iaUy~ Pol'
~.becauR of t.beir~ !jnanml
status. m&n3' ama11trnair tlUS have CUUlcu1
ty obtatn_ c:redlt t1u'ouah D01"ED&l bUW1nC
c:baz:mels. An tDdi9klua1 ~tnr: .. aocial
etisa.ttftnta&e eJatm on deDial of bulk eredtt
to his or her finD WOWd. have to establish
tbat the denial ... be8ecl on one or more of
the listed elmes, or atmBv causes not
simPlY on the iDdtridual's or the firm'. mar·
ciD&l finaDctal stataL

<u> The todivictua1 must c:temonsu'ate that
he or she baa J)e!'SMally suffered soc:i&l dis
advanta&e. not merelY cI&im membership in
.. ncm-deSicuect .1f'OUI) whicb. could becon
sidered sociallY~ This can be
achieVed.. for example. by delrc:ribinl sped1le
msta.nces of discr:imi:Da.t1 1I'I:l1ch the indi·
vidU&l. haa~ or by 1"eCOuntinl in
some deta.U how his or her de'veJopment in
the business world hu beer1 thwarted by
one or more of the 1iaed CIWIIeS or sjmilar
causes. As ..~ rule. the more sPedfic
an erpJamtton of bow one bas J)el'IOD&lly
suffered IICllCial~. the more per
suaatve it wm be. In.. wi".. SUCh faetL the
red.J)ient Ibould 'Place aut1&taDti&l weidlt on
prtor~ or jwtieta] flndina of
c:tisc:rtm"'auen a:per1eneed by the tDdivtd
ual. Such fmcttnp, however. are not~
a.rf}y concluat\'e evideDce of an iDcltYldu&l's
soc:iaJ~ nor are they .. prerequi
site for establish _ aoeial~.

<tiD The tDdivtctua.r. IIOda1~
must be rooted in treatment Whteb he or
me has experieneed. in American lOCiety,
not in other countnes. .~
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